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Introduction
In an article published shortly after the Charter of Rights and Freedoms had
been proclaimed,1 Professor Noel Lyon expressed the fear that the new Char
terwould be no more than "an exercise in self-congratulation."2 Lyon asserted
that "Experience with the Canadian Bill of Rights3 suggests ... that judges
will take the position that the Charter simply entrenches the rights and free
doms that have been perfected by the common law."4 However, such a view of
the Charter has since been repudiated by the Supreme Court ofCanada in the
case of Regina v. Big M Drug Mart. s Chief Justice Dickson (Dickson 1. at the
time ofthe hearing) contrasted the Charter with the Canadian Bill ofRights in
this fashion: 6

The basis of the majority's interpretation in Robenson and Rosetanni is the fact that
the language of the Bill of Rights is merely declaratory: by s.l of the Bill of Rights,
certain existing freedoms are "recognized and declared" ... whatever the situation
under that document, it is certain that the Canadian Charter of Rights and Free
doms does not simply "recognize and declare" existing rights as they were cir
cumscribed by legislation current at the time of the Charter's entrenchment ... the
Charter is intended to set a standard upon which present as well as future legisla
tion is to be tested.

Thus it is evident that the Charter's role is not merely to protect existing rights,
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but also, where appropriate, to expand the scope of those rights or even to
recognize new rights for the first time. Canadian constitutional law has been a
dynamic, constantly changing body of law since the Charter came into force.

In contrast to this exciting, revitalized area ofthe law is the lawofcharity. Text
books and casebooks in this area still refer the student to two antiquated
primary sources of the relevant law,7 The Statute ofCharitable Uses,8 passed
and proclaimed in 1601, and Lord Macnaghten's judgment in Income Tax
Commrs. v. Pemse/9 given in 1891. It is from these two sources that Anglo
Canadian jurisprudence on charities, including charities for the advance
ment of religion, has flowed. Many of the other leading cases in the area of
religious charitable trusts also date from the 19th century.IO

How Might the Two Bodies ofLaw Conjoin?
It is the writer's belief that the effect of three recent judgments in the Supreme
Court ofCanada, 11 coupled with the emergence in recent years of numerous
sects and cults that may not satisfy the old common-law tests for inclusion as
charities under the head of "advancement of religion" (see discussion infra),
will almost inevitably lead to an invasion of the staid old established body of
law on religious charitable trusts by the brash young newcomer to the Cana
dian jurisprudential scene, the Charter-based constitutional challenge. In the
process, in my view, the common-law definition of "religion" will be ex
panded.

Such a Charter challenge may also be brought by adherents of an older
established religion such as Hinduism, Buddhism or Jainism, or by members
of an agnostic or atheistic ethical society. Given the current common law it is
very possible that any of these groups may experience problems in obtaining
the recognition as a religious charity of a trust set up in favour of advancing
their religious or quasi-religious purposes.

These problems may arise in one oftwo ways: (l)thevalidityofa trust's charit
able purpose may be challenged by a residuary beneficiary under a will or by
another who may have an interest in the trust fund if the trust fails l2, or (2) the
trust may be refused registration as a charity by Revenue Canada Taxation.
Clearly, in a pre-Charter context, the first-named situation would be resolved
by a consideration of the common law. As we shall see presently, the dispute
with Revenue Canada, again absent the Charter, would in the end be decided
in the same fashion.

Registration of Charities Under the Income Tax Act
Under the Income Tax Act13 donations to "registered charities" are tax
deductible under Section ItO (I) a (i). In addition, Section 149 (l )(f) of the
Act reads:

149 (I) No tax is payable under this part upon the taxable income of a person
when that person was ...
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(f) a registered charity ...

Thus the Act confers enormous advantages on "registered charities". Never
theless, a clear statutory definition of"registered charity", "charity" or"charit
able" is nowhere found in the Act. Section 110 (8)(c) reads in part:

110 (8) In this section ...

(c) "registered charity" at any time means

(i) acharitable organization, private foundation, orpublic foundation, within
the meanings assigned by subsection 149.1 (I) ...

The relevant sections of s.l49.l (1) read as follows:

Definitions

149.1 (I) In this section, section 172 and Part V,

(d) "charity" means a charitable organization or charitable foundation;
(a) "charitable foundation" means a corporation or trust constituted and

operated exclusively for charitable purposes ...

(b) "charitable organization" means an organization. whether or not in
corporated,

(i) all the resources of which are devoted to charitable activities carried on
by the organization itself, ... and ...

(iv) where it has been designated as a private foundation or public founda-
tion pursuant to subsection 110(8.1) or (8.2) ...

Since "charitable" is not defined in the Act, Revenue Canada officials make
the determination whether or not a given applicant is charitable" ... within
the common law concept of that term."14 The information pamphlet just
quoted proceeds to define "common law" in these terms: 15

The term "common law" refers to the law as it has evolved primarily in Canada.
Britain, and some Commonwealth countries. Canadian law may vary significantly
from the laws of other countries, including the United States.

The same pamphlet goes on to give the potential applicant examples ofcharit
able purposes16 which are merely re-statements ofthe classifications found in
Pemse/'s case. Regardless then, ofwhether a dispute arises under a challenge to
a trust by an interested party, or as a result of a denial of registration as a
charityunderthelncomeTaxAct, reference will be had by the courts to the com
mon law arising out of the 1601 Statute and Pemse/'s case.

Following the lead of Revenue Canada's informational pamphlet, I will first
discuss those two primary sources of law, then move on to consider related
jurisprudence from Britain, Australia, the United States and Canada. Both
cases dealing specifically with religious charitable trusts and those concerned
with the scope and definition of the freedom of religion will be considered.
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Primary Sources: The Statute of Charitable Uses and Pemsel
The Statute of Charitable Uses,17 or Statute of Elizabeth, as it is often called,
was enacted in 1601 to remedy the prevalent abuses by trustees of the trust
funds that had been entrusted to them. The preamble speaks of trust proper
ties which" ... nevertheless have not been employed according to the charit
able intent of the givers and founders thereof, by reason offrauds, breaches of
trust, and negligence ... "lR The preamble also lists: 19

... those activities which the legislature felt to constitute the scope ofwhat is charit
able, and for over three and a half centuries that preamble has been the judicial
lodestar as to what sort of activities (or trust purposes) fall within the common
understanding.

Although the list in the preamble has been held not to be exhaustive in itself,20
courts have generally felt that a valid charitable trust must at least fit" ... by
analogy within the spirit and intent of that list."21 Among the purposes enu
merated is the "repair of churches."

As Professor D.W.M. Waters had indicated, after 1601 if the courts were
required to pass judgment on whether or not a given trust was charitable, its
purposes were compared with those in the preamble, and if they were suf
ficiently akin to those purposes, the trust was upheld. As the years passed and
trust purposes became more and more removed from those in the minds ofthe
legislators in Elizabeth's day, attempts were made to reduce the list in the pre
amble to a scheme ofclassification. In Income Tax Commrs. v. Pemsel, 22 an 1891
decision ofthe House ofLords, Lord Macnaghten formulated what is perhaps
the clearest and best of these (at any rate it is the one that has been followed 23

ever since24):

"Charity" in its legal sense comprises four principal divisions: trusts for the reliefof
poverty; trusts for the advancement of education; trusts for the advancement of
religion; and trusts for other purposes beneficial to the community. not falling
under any of the preceding heads.

Waters points out that Lord Macnaghten recognized that, in addition to faI
ling under one of the four heads mentioned, every valid charity had to" ... be
concerned with the benefit of the public, or some significantly large section of
the public."25

Advantages At Common Law ofBeing Charitable
In addition to the tax advantages already mentioned, there are, at common
law, additional advantages for the charitable trust over one which is non
charitable. One of these is that only a charitable trust can be established in
perpetuity.26 Another is that if a general charitable intent can be estab
lished:27

... the doctrine of(y-prescan be applied. so as to re-arrange the terms ofthe charit
able trust to enable the charitable fund to be applied in a way which it is thought is
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nearest to what the settlor or donor would have intended. In the same way, if the
object has become impracticable or unattainable, the doctrine of cy-pres can
equally be applied.

It is also noteworthy that if the trust is held to fall under any of the first three
heads the element of public benefit is generally assumed, whereas for trusts
falling under the fourth head, the public benefit requirement is scrutinized
more strictly.2R Such scrutiny is exercised especially to make sure that, if not
the public at large, then at least a sufficiently large section of the public, is
benefited. For trusts falling under the religious head, this requirement is
generally satisfied if" ... the particular religious activities to be assisted by the
funds ofthe trust are open to, or otherwise demonstrably for the benefit of, the
public or a sufficiently large section of the public."29 In the usual scheme of
things this is not an onerous requirement.

The English Cases
The advancement of religion had been recognized as a charitable pu rpose in
England even before the Statute of Elizabeth was passed in 1601. After that
time, courts continued to recognize such trusts as charitable, pointing to the
phrase, "the repair of churches," in the Statute's preamble as authority.

However, there was at first an important proviso: the trust had to be for the
advancement of the "one true faith," the state religion, the Church of
England,30

Later the English concept of "advancement of religion" expanded to include
first, other Protestant churches in the eighteenth century, then Roman
Catholicism and Judaism in the early nineteenth century and, finally, many
religions outside the Judeo-Christian tradition.3! However, the English courts
still apparently refuse to consider "charitable" the advancement ofall religions,
Oosterhoff puts it this way: " ... in England it would seem that for a trust to
qualify as charitable under this head it must promote some form of mono
theistic religion."32

Monotheism v. Polytheism-The Yeap Cheah Neo Case
Oosterhoff cites Yeap Cheah Neo v. Ong Cheng Neo 33 as authority for the pro
position that, in England, a trust for the advancement of religion must prom
ote a religion which is monotheistic in nature; however, a close reading of the
judgment in this 1875 decision of the Privy Councip4 does not support
this conclusion,

In this case a testatrix sought to set up certain trusts by her will, among which
was one" ... directing that a house, termed Sow Chong, for performing
religious ceremonies to the testatrix's deceased husband and herselfshould be
erected."35 The will was challenged by the next of kin who, inter alia, challenged
the above bequest as being a non-charitable bequest made in perpetuity. The
gift was declared invalid on that ground. However it was nowhere stated by Sir
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Montague Smith, who delivered the judgment in the case, that the grounds for
so finding were that the gift was for the advancement of a religion which was
polytheistic, or which promoted ancestor worship, as Oosterhoff suggests. 36

Rather, the court seems to invalidate the gift on the ground that there is no
public benefit in the proposed trust. In this respect Sir Montague Smith com
pares the gift to gifts made by Roman Catholics for the saying of private
masses for the souls of deceased persons: 37

.AJthough it certainly appears that the performance of these ceremonies is con
sidered by the Chinese to be a pious duty, it is one which does not seem to fall within
any definition ofa charitable duty or use. The observance of it can lead to no public
advantage, and can benefit or solace only the family itself. The dedication of this
Sow Chong House bears a close analogy to gifts to priests for masses for the dead.
Such a gift by a Roman Catholic widow ofproperty for masses for the repose of her
deceased husband's soul and her own, was held in West v. ShUftlewonh not to be a
charitable use, and although not coming within the statute relating to superstitious
uses, to be void. The learned judge was therefore right in holding that the devise,
being in perpetuity, was not protected by its being for a charitable use. It is to be
observed that in this respect a pious Chinese is in precisely the same condition as a
Roman Catholic who has devised property for masses for the dead, or as a Chris
tian of any church who may have devised property to maintain the tombs of
deceased relatives. (See Rickard v. Robson. and Hoare v. Osborne.) All are alike for
bidden, on grounds of public policy, to dedicate lands in perpetuity to such
objects.

The Bowman Case
The case ofBowman v. Secular Society Ltd. 3R does provide Oosterhoffwith sup
port for his contention that English law recognizes only trusts to monotheistic
religions. This case, which was heard by the House of Lords in 1917, con
cerned a testamentary devise in trust for an organization called the Secular
Society Ltd. As in the Yeap Cheah Neo case, the gift was attacked by the next of
kin, this time on the ground that the objects of the society were unlawful. The
Court held that the Society's objects, which included the following: "'(c) to pro
mote the secularization ofthe State ... [and] (d) to promote the abolition ofall
support, patronage or favour by the State of any particular form or forms of
religion,"39 were not unlawful. Moreover their Lordships did not have to con
sider whether there was a valid charitable trust because they found an absolute
gift to the society.

However, Lord Parker took it upon himself to pronounce on the effect of the
gift ifit had been a trust. He said it would not be a valid charitable trust since it
included political objects and was therefore not wholly charitable. He also
proclaimed the following: "' ... a trust for the purpose of any kind of mono
theistic theism would be a good charitable truSt."40 Lord Parker then pro
ceeded to consider the case of Pare v. Clegg4! in which money was lent to a
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society which believed in a Supreme Being, but discouraged all ceremonial
worship of this entity. Since the judge did not find the objects of the society to
be illegal, Lord Parker concluded: "It follows that he cannot have thought that
there was anything against public policyin advocating deism or (afortiori) any
form of monotheism"42. Although Pare v. Clegg did not deal with a charitable
trust, it is clear that one member of the House ofLords at least considered that
monotheism was an absolute requirement for a valid religious charitable
trust.

It is questionable whether Lord Parker's opinion would carry the day ifa trust
for a polytheistic religion were to be challenged in England today. The authors
of The Modern Law of Charities43 make this statement on the state of the law
in England:44

Charity is not confined to the advancement of the Christian religion, though the
cases do for the most part deal with religions (Christian, Jewish, Islamic) devoted to
the worship ofthe same God. In some common law jurisdictions the advancement
of other religions (e.g.. the Hindu religion) has heen held charitable, and pre
sumably the same would happen in the British Isles.

Non-Belief In God
Whatever the state of the law in England concerning the validity ofpolytheis
tic religious trusts, it seems clear English courts are not prepared to find a valid
charitable tmst for the advancement of religion in the absence of a belief in a
Supreme Being. The leading case in this regard is Re South Place Ethical
Society.45 In this case a society which began in 1824 as a Unitarian congrega
tion, evolved over the years into the South Place Ethical Society, an organiza
tion of agnostics whose objects were "the study and dissemination of ethical
principles and the cultivation of rational religious sentiment."46 They held
public meetings at which lecturers spoke and they gave musical concerts of
high quality which were likewise open to the public. They were seekers after
truth by way of" ... intellectual appreciation or reason, and not revelation."41
The trust deed had been amended to reflect the changes in the society's objects
since its inception and the tmstees applied to the court to determine whether
or not these objects were still charitable, either underthe head ofadvancement
of religion or some other head.

Dillon J. acknowledged the worthiness ofthe Society's actions and intentions.
After the usual reference to Pemsel, he grappled with the question of under
which head, ifany, the tmst as constituted at that time would fall. The Society's
main contention was that it was still a religious charity. It urged the court notto
follow the Bowman case because:4x

The society says that religion does not have to be theist or dependent on a god: any
sincere belief in ethical qualities is religious, because such qualities as truth, love
and beauty are sacred, and the advancement ofany such belief is the advancement
of religion.
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Dillon 1. was unable to accede to that argument and expressly declined to
follow the American cases of Seegn49 and Washington Ethical Society50 which
will be discussed later in this paper. Instead he made this statement of
principle: 51

Religion, as I see it is concerned with man's relations with God, and ethics are con
cerned with man's relations with man. The two are not the same ... Ifreason leads
people not to accept Christianity or any known religion, but they do believe in the
platonic concept of the ideaL their beliefs may be to them the equivalent of a
religion, but viewed objectively they are not religion.

It is also noteworthy that although Dillon J. refers to Lord Parker's comments
on monotheism he neither adopts nor rejects them. In the result. the tnlst was
upheld as charitable. not under the head of religion. but under the head of
education or. alternatively. under the fourth head of charity.

A somewhat similar English case is United Grand Lodge ofAncient Free and
Accepted Masons ofEngland and Wales v. Holbom Borough Council. 52 This con
cerned another society which promoted ethics among its members and
required each member to believe in God, though it did not require any man
datory religious sentiment beyond that. The tnlst in this case was not upheld
under the third head of charity because there was no evidence of "advance
ment of religion." Per Lord Justice Donovan:53

Masonry really does something different. It says to a man. "whatever your religion
oryour mode ofworship. believe in a Supreme Creator and lead a good moral life."
Laudable as this precept is. it does not appear to us to be the same thing as the
advancement of religion. There is no religious instruction. no programme for the
persuasion of unbelievers. no religious supervision to see that its members remain
active and constant in the various religions they may profess. no holding of
religious services. no pastoral or missionary work of any kind.

The Court ofAppeal here adopted a fairly stringent test ofwhat "advancement
of religion" must entail. It was not enough that the Masons urged their mem
bers to believe in God and lead moral lives. they must also have all the
ceremonial trappings, observances. and practices that the Court is used to in
the churches within its experience. (The English courts are the least hroad
minded of any among the jurisdictions surveyed for this article.)

Wisdom ofBeliefand Subversive Doctrines
The last English case to he considered will be Thornton v. HoweY This case
illustrates that the court wilL as a general nile. decline to invalidate a gift on the
basis of its opinion as to the wisdom or foolishness of the belief being suppor
ted. The Masterofthe Rolls. Sir John Romilly. found that a gift to promote the
works ofJoanna Southcote. who "thought that she was with child hy the Holy
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Ghost,"55 was a good trust under the third head (advancement of religion) in
Pemsel's case. Sir John offered this assessment of Southcote: "she was, in my
opinion, a foolish ignorant woman"56 but went on to state: 57

Neither does the Court, in this respect make any distinction between one sect or
another. It may be that the tenets ofa particular sect inculcate doctrines adverse to
the very foundations of all religion, and that they are subversive of all morality. In
such a case, ifit should arise, the Court will not assist the execution of the bequest,
but will declare it to be void ... But if the tendency were not immoral, and although
this Court might consider the opinions sought to be propagated foolish or even
devoid of foundation, it would not on that account, declare it void, or take it out of
the class of legacies which are included in the general terms charitable bequests.

The Masterofthe Rolls found that Southcote was a sincere Christian, and that
the testatrix sincerely thought that the propagation of her works would
advance Christianity, Since he could find in Southcote's writings "nothing
which could shake the faith of any sincere Christian,"5s he upheld the
bequest

The State of Australian Law
For our purposes, the state of Australian law can be quite adequately can
vassed by consideration ofthe judicial history of the recent case ofThe Church
of The New Faith v. Commissioner For Pay-Roli Tax. 59 I am indebted to Mark
Darian-Smith for his excellent case comments on the judgments in this case
and freely acknowledge my heavy reliance on his analysis.60

The case arose out of an application by the Church of The New Faith Inc. (an
organization ofScientologists) for "an exception from having to pay pay-roll tax on
the basis that it was a 'religious institution' for the purposes of Section 10(6) of the
Pay-Roll Tax Act 1971 (Vic.). "61 The application for an exemption was denied on the
ground that the applicant was not a "religious institution." An objection by the
Church was rejected by the Commissioner. The Church then appealed to the Vic
torian Supreme Court.

The Trial Decision
Crockett J. at trial conceded that the applicant was an institution but con
sidered that the mere fact that it called itselfa church was not determinative of
the issue of whether or not it was religious, His chief difficulties in coming to
such a determination were twofold: "(1) ... the Scientologists had not always
called themselves a church. , . [and) (2) . , . that in more than one place in their
own literature they expressly rejected the notion that they were a religion."62
The literature and trappings of the Scientologists had changed almost over
night into something that resembled those of a Christian Church, after the
passing of the Psychological Practices Act. This statute prohibited the commer
cial practice ofcertain psychological techniques favored by the Scientologists,
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lIluuding the use ofan E-meter. HowevertheAct did provide for an exemption
for" ... any person who is a priest or minister of a recognized religion in
accordance with the usual practice of that religion."63

It also appeared that after an unfavorable decision by Lord Denning in the
English Court of Appeal in R. v. Registrar General: ex parte Segerdal,64 the
church again showed remarkable adaptability. Denning had determined that
Scientology was not a religion but" ... a philosophy ofthe existence ofman or
oflife."65 Subsequently Scientology began incorporating" ... into its services
reverential references to a deity referred to as the authorofthe universe or sup
reme being."66 On this and similar evidence, Crockett J. concluded that Scien
tology was not a religion but a "sham"67 which he roundly denounced for its
lack of sincerity of belief and cynical adaptability.6R

He then consulted Australian and English authorities and derived the follow
ing principle from the cases:69

As a religion is essentially a dynamic relation between man and a non-human or
superhuman being, it can never dispense with a higher form of knowledge which is
concerned not with the human subject but with the divine object.

The trial judge then found as a fact that this ingredient was missing from the
evidence before him and dismissed the appeal. "Crockett J. concluded that
some of the present adherents of scientological thought might believe they
were practicing religious belief but that fact was irrelevant to the issue."7o The
Scientologists then appealed to the Full Court of the Victorian Supreme
Court.

The Full Court Decision
Young C.J. expressed misgivings about Crockett 1.'s determination that the
church was a sham. Although he conceded that it was sometimes open to the
court to make such a determination, and that there was some supporting
evidence in this case, he was not convinced the evidence was sufficiently
strong to merit the conclusion in this case. He cautioned that courts must be
careful about appearing to determine the truth of any religion unless the
evidence was clear that a claim was fraudulent,71

The ChiefJustice went on to attempt to formulate a generalized test by which
to measure the claim ofa particularorganization that itwas "religious". Coun
sel for the appellant recommended the test formulated in Malnak v. Yogin by
Circuit Judge Adams. This test in essence is as follows:

I) The nature of the ideas - do they deal with fundamental questions like
man's nature or his place in the universe?

2) Comprehensiveness - a religion must be broad in scope. It should deal
with many fundamental questions, not just one or two.
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3) The trappings - are they analogous to those of recognized religions?

To these the Chief Justice added three of his own:

4) Public acceptance;

5) Method ofjoining - he was not impressed with the appellant's charging
a five-dollar membership fee; and

6) Commercialism.

Testing the appellant against these six criteria, the ChiefJustice found it lack
ing or suspect on all counts.

Kaye J. agreed generally with the Chief Justice but did not adopt his six-part
test. Instead he consulted dictionaries and considered case law to come up
with a definition of "religion". He rejected the definition outlined in Us. v.
Seeger73 " ••• in which itwas decided thatthe testofa 'religious'beliefwould be
an objective one based upon the importance of the belief held to its holder."74
Instead he came up with his own definition which essentially required the
recognitionofa Supreme Beingor Beings.75 Thus in the viewofKaye J. either a
monotheistic or polytheistic belief is acceptable so long as there is an element
of personal relationship between an adherent and his god or gods and he
believes he owes his existence to that power or those powers.76 The learned jus
tice considered the inconsistent literature of the appellant and concluded
there was no evidence ofthis essential beliefby all the members ofthe church.
There was" ... nothing to stop each member from holding quite individual
beliefs in different deities."

BrookingJ. also upheld the trial judge's decision but he did it without resort to
a consideration of religion. In his opinion the Church was formed for an
illegal purpose, that being to circumvent the Psychological Practices Act. That
being so, the church was entitled to no privileges from the State as they would
be accming to it through the commission of a crime.

In the result, the Full Court unanimously upheld the decision of the trial
judge. Nevertheless, the church sought to appeal to the High Court and leave
to appeal was granted.

The Decision ofthe High Court
The five judges sitting on the High Court produced three judgments and three
definitions of religion. The first of these was that of Australian ChiefJustice
Mason and Brennan J. These two disagreed with the approach ofCrockett J.
with regard to his inquiry into the bonafides ofthe administrators and leaders
of Scientology. The important question, they said, was whether or not the
members of the general body of adherents were sincere in their beliefs. They
concluded that the "five or six thousand believers in Scientology in Victoria
were quite sincere ... "77

The two justices formulated a working definition of religion as follows: 7R
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· .. the criteria for religion are twofold: first belief in a Supernatural Being, Thing.
or Principle, and second. the acceptance ofcanons ofconduct in order to give effect
tothat belief. though canons which offend against the ordinary laws are outside the
area of any conferred on the grounds of religion.

This test was thought by the justices to be superior to that of Adams 1. in
Malnak v. Yogi79 which they thought too wide" ... because it included not only
non-theistic systems ofbeliefbut also those which did not comprise any super
natural element."Ro They also formulated their test to be wider than that of
Dillon J. in the South Place Ethical SocietyR' case wh ich they thought too narrow
since it was confined to theistic systems of belief. They felt that this would
exclude such established religions as Theraveda Buddhism.R2

Wilson and Dean 1.1. produced another joint judgment which is more liberal
than that just reviewed. They accepted the three tests outlined in Malnak v.
YogiR3 as useful and came up with five of their own. These were: R4

(i) That the collection of ideas and practices involve a belief in the
supernatural ... ;

(ii) That the ideas relate to man's nature and place in the universe and his
relation to things supernaturaL

(iii) That the adherents accept certain ideas requiring them or encour
aging them to observe particular codes of conduct or specific practices
having some supernatural significance;

(iv) That the adherents themselves form an identifiable group or groups;

(v) That the adherents themselves see the collection of ideas, beliefs and
practices as constituting a religion.

Their Honours indicated that it was neither a strictly subjunctive nor a con
junctive test but ratherthat. iI' a n organization met all or most of the criteria, it
would probably he religious. whereas if it failed to meet all or most of the
criteria, an inference would he raised that it was not religious. R5 On the facts.
they concluded that Scientology metthei r five indicia as well as the first two in
Malnak v. YogiRn. It was thereli.)re their view that Scientology was a religion.

The judgment of Murphy 1. produces the most liheral test that I have come
across for the determination of the validity of a claim tor religious status. The
essence ofhis views is contained in this quotation from his judgment:" ... any
body which claims to be religious. and offers a way to find meaning and pu r
pose in life. is religious."R7 The basis of Murphy 1.'s judgment is that. if one
group claiming to be religious is given privileges, then all such groups must be
given the same privileges. In his view, the court has no business looking into
the bonafides of any religion and. as to commercialism...... very few organ
ized religions could be moralistic when it came to commercialism."RR

15



In the result, all five judges of the High Court chara(;(':lized Sdentology as a
religion, allowed the appeal, and exempted the Church ofThe New Faith from
the payroll tax assessment.

The American Cases
Some of the leading American cases dealing with the legal definition of
religion have been referred to in the discussion ofthe lawin England and Aus
tralia and it will be noted that the American decisions are generally more
liberal than their Commonwealth counterparts, although none of them goes
quite so far as Murphy J. does in The Church o/The New Faith.

In the Ma/mak v. YogiR9 decision, discussed in the context ofThe Church o/The
New Faith, Circuit Judge Adams formulated three indicia by which an or
ganization claiming religious status could be measured. The important point
to appreciate here is that all three, (i) the metaphysical nature of the ideas, (ii)
comprehensiveness, and (iii) religious trappings, could be satisfied by a non
theistic ethical society with a comprehensive metaphysical philosophy.

Us. v. Seeger90 in the United States Supreme Court has also been mentioned.
This case arose out of an attempt by the defendant, Seeger, to exempt himself
from the draft on the ground that he was a conscientious objector, even though
he did not admit to a personal beliefin a deity. He was an agnostic, but not an
atheist, which may have had some bearing on the disposition of the case.
However, the case is generally cited for the test propounded by Mr. Justice
Clark:91

... the test ofbelief"in a relation to a Supreme Being"' is whether a given belief
that is sincere and meaningful occupies a place in the life of its possessor parallel
to that filled by the orthodox belief in God of one who clearly qualifies for
the exemption.

This is the test that DillonJ. in ReSouth P/ace92 and KayeJ. in The Church o/The
New Faith 93 refused to follow.

However the judgment may not be quite as liberal as it appears. Although
upon application for the exemption, Seeger declined to affirm a belief in the
existence ofGod, the learned judge makes a point ofasserting that "He did not
disavow any belief, 'in a relation to a Supreme Being', indeed he stated that'the
cosmic order does, perhaps, suggest a creative intelligence,'"'94 Interestingly,
this court expressly reserved the right, unlike Murphy J. ofthe Australian High
Court, to determine the sincerity of the applicant's belief:95

... while the 'truth' ofa beliefis not open to question, there remains the significant
question whether it is 'truly held.' This is the threshold question of sincerity which
must be resolved in every case.
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Another case which looked to the sincerity of the applicant's beliefs is
Theriault v. Silber,96 in which a convict who had set up a self-styled "Church of
the New Song" and had demanded steak and wine for religious services was
held by the United States District Court in Texas to be lacking in bona fides.
The refusal ofhis requests by the prison authorities was consequently not held
to conflict with his First Amendment (i.e., freedom of religion) rights.

In Torcaso v. Warkins,97 a 1960 decision ofthe Supreme Court, an atheist notary
public was denied a commission because he refused to declare his belief in
God, as required by the Maryland Constitution. This provision was stuck
down as being unconstitutional, because it violated his right to freedom of
belief and religion which right was held to extend to non-belief.

The Washington Ethical Society v. District ofColumbia9R is the American case
perhaps most instructive in the area of religious charity. The court held that
the Washington Ethical Society was entitled to exemption from taxes" ... in
respect of its premises under an exemption accorded for buildings belonging
to religious corporations or societies and used for worship."99 The decision
appears to be based on the definition of religion as "devotion to some princi
ple."loo A lackofbeliefin a divinity was held in no way to disqualify the society
from the exemption.

Finally there is the spectre raised by Judge Brevard Hand, a Federal District
Judge in Alabama. In a Mobile courtroom on March 4, 1987,Judge Hand mled
that more than 40 textbooks must be removed from Alabama classrooms since
they were promoting a religion called "secular humanism."l0l Judge Hand
stated that "For purposes of the First Amendment, secular humanism is a
religious beliefsystem, entitled to the protections ofand subject to the prohibi
tion of, the religion clauses."102

What is secular humanism? In Judge Hand's view its essential belief is that
" ... salvation is through one's selfratherthan through a deity."103 An example
from the evidence was" ... a home economics textbook called Contemporary
Living [which1taught adolescents to decide for themselves rather than relying
on absolute God-given values."to4

The successful plaintiffs were also upset that many history textbooks appeared
to play down or omit the role of religion in the country's history.

It is noteworthy that another recent decision of Judge Hand on a question of
prayer in school was ovemlled by the United States Supreme Court. It is
thought that his textbook mling will suffer a similar fate. "Legal experts doubt
that Hand's ruling will survive an appeal to a higher court."105

The State of Canadian Law
Some authors believe that Canadian courts have traditionally been more
liberal in this area than their English counterparts, as a natural consequence
of Canada's multicultural heritage. t06 Gordon Fairweather claims that his-
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torically, Canadians have been quicker to recognize religious minority rights
than have the English. He points OUt:107

Emancipation for Canadian Catholics has existed for two and one quarter
centuries-since the Quebec Act of 1760;

Entitlements for Jews both to practice their faith and to hold public office, also
came about much earlier in Canada than in the United Kingdom;

Fundamental rights pertaining to language and religion always have been essen
tial ingredients of Canadian federalism.

Let us go on to test this proposition by reference to the case law.

The Canadian Decisions
One of the reasons the Australian High Court granted leave to appeal in The
Church of The New Faith lllR case despite the unanimous ruling in the court
below, was that "The factual situation allowed the High Court to address itself
to an area in which there were very few pre-existing Australian decisions."I09

Similarly in Canada there is at present a dearth ofmajor decisions concerning
the definition of"religion" for charitable purposes. However, I will endeavour
to review those cases which may have some relevance.

To begin, there are a number ofdecisions from other jurisdictions which have
been expressly followed in Canada. The classification scheme in Pemse/'s110
case was adopted by the Supreme Court of Canada for the purpose of
determining whether or not a gift is charitable in Guaranty Trust ofCanada v.
Minister ofNational Revenue. 111 As was previously mentioned, this test is also
incorporated into Revenue Canada policy.l12 Both Bowman 113 and Yeap Cheah
Neo 114 have been followed in Canada, but not in relation to any definition of
religion found in either case, or to anything else of relevance to our pur-

Sir John Romilly's pronouncement in Thornton v. Howe that a court would
invalidate any gift whose tenets inculcated" ... doctrines adverse to the very
foundations of all religion ... "117 has been adopted by various Canadian
courts. In Re KnightllR a bequest to finance the publishing ofbooks containing
the writings of Emmanuel Swedenborg was upheld since it could not be said
that these writings offended the test set out by the Master of the Rolls. The
same test was employed by the Ontario Supreme Court Appellate Division in
Re Orr119 with respect to a gift for the benefit of certain Christian Science
Churches. Such a gift was also held not to be contrary to public policy as for
mulated in Thornton v. Howe. 120 The gift was invalidated by the Supreme Court
of Canada on other grounds."121 Finally, in Re GramJ122 the same test was
applied to a gift to the Baha'i Temple at Chicago, Illinois. Again the court
found no evidence that the beneficiary offended the test. The Baha'i faith was
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found to be " ... based on a belief in God and the universal brotherhood
of man."123

Some general observations should be made at this point. First, no reported
Canadian case has adopted Lord Parker's view in theBowman 124 case that only
a gift to a monotheistic religion could be valid. On the other hand, neither have
his words been expressly rejected, nor has a trust for the advancement of
polytheistic religion been upheld.

It is also clear that the situation which arose in Re South Place Ethical Society125
has not arisen in Canada. No trust for the benefit of a high-minded ethical
society has been advanced in our courts as a religious trust. This writer
believes it will inevitably, arise here-as it has in England and the United
States-because of the combination of tax benefits for charities and the rela
tive ease of meeting the requirement of public benefit once you have estab
lished a religious purpose. This advantage has been recognized both in legal
literature126 and in Re McDonagh. 127 In that case Logie 1. stated: "It is conceded
that a gift for religious purposes is prima facie a gift for charitable pur
poses."12R

The combination ofthis presumption with the natural reluctance ofa court or
of Revenue Canada to make intrusive judgmental inquiries into the activities
ofa religious group makes this head ofcharity an attractive one for a potential
applicant for registration. In addition it may be a matter of pride or public
relations with some groups that they should be included under this head
instead of being shunted off into another classification.

Since the lawofcharitable trusts under the third head ofcharity is so unsettled
in Canada, a court hearing a dispute in this area is sure to be referred to general
statements about religion made by Canadian courts in other contexts. How
ever, before examining the most recent and authoritative of these, found in R.
v.BigMDrug Mart129 and R. v.Edwards BooksandArt Ltd.. 130 it will be necessary
to consider some of the pre-Charter cases.

The Saumur l3l case in the Supreme Court ofCanada produced the following
pronouncement on the freedom of religion in Canada from Rand 1.: "From
1760 ... to the present ... religious freedom has ... been recognized as a prin
ciple of fundamental character."132 In Hofer v. Hofer lH Pigeon J. in the same
court, accepts that the court must determine the bona.ftdes of an alleged right.
His words are similar in meaning to what was said in the Seeger D4 case. Per
Pigeon 1.: "What is a religion, what is a Church in the eyes of the law does not
depend on the religious beliefs ofany confessions.ool35 Specifically. the learned
justice was not convinced the Hutterite colony under discussion was a religious
institution. just because its members claimed it was.

In Robertson and Rosetanni v. The Queen. Do the constitutionality of The Lord's
Day Act (a Sunday closing statute) was challenged under s. l(c) of the Cana
dian Bill of Rights as being contrary to the guarantee of freedom of religion.
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The majority of the Supreme Court found that The Lord's Day Act did not con
flictwith the Bill ofRights since s.l (c) protected only such freedoms as were in
existence before that Act was proclaimed. Since legislation had been enacted
in Canada enforcing Sunday closure from the earliest times and had never
been considered an interference with freedom of religion, it followed that the
Bill of Rights was not violated.

The Charter Decisions on Freedom ofConscience and Religion
Whatever definition of religion may be adduced from the review of all of the
cases we have discussed, it seems certain that the definition will be expanded
by the Supreme Court decisions in R. v. Big M Drug Mart137 and R. v. Edwards
Books and Art Ltd. 13R These decisions were both concerned with freedom of
religion under section 2 (a) of the Charter which reads as follows: 139

2. Everyone has the following fundamental freedoms:

(a) freedom of conscience and religion;

The interpretation of this fundamentally protected right in these cases is a
liberal one and one that can be used by a party seeking religious status.

In R. v. Big M Drug Mart. 14ll the court considered the constitutional validity of
The Lord's DayAct again, this time with regard to section 2(a) ofthe Charter. As
was illustrated at the beginning of this paper, Chief Justice Dickson made it
clear that the Charter was not limited to protecting rights recognized before its
proclamation, but was free to recognize new rights. 141 There are, for our pur
poses, many other useful passages from the majority judgment of the Chief
Justice.

Speaking of the way in which the impugned Act affected non-Christian
Canadians he said: 142

The theological content of the legislation remains as a subtle reminder to religious
minorities within the country of their differences with and alienation from. the
dominant religious culture ... The protection ofone religion and the concomitant
non-protection of others imports disparate impact destructive of the religious
freedom of the collectivity.

On the purpose of the freedom, Chief Justice Dickson has this to say:143

The values that underlie our political and philosophic traditions demand that
every individual be free to hold and manifest whatever beliefs and opinions his or
her conscience dictates.

On the protection ofreligious non-belief: "Equally protected, and forthe same
reasons, are expressions and manifestations of religious non-belief and
refusals to participate in religious practice."I44
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The overall sense of the judgment, in my opinion, is of a broad interpretation
of freedom of conscience and religion. The major problem facing our hypo
thetical applicant would be to convince the court that these were broad
statements ofprinciple which apply as much to the withholding of a privilege
on the basis of belief as they do to the coercion of belief, i.e., in the holiness of
Sunday. In my view, additional statements made in the Edwards145 case offer
further support for this argument.

Before leaving the Big MJ46 case, however, it is also interesting to note that
Wilson J. makes a strong argument to the effect that any law which purports to
curtail religious freedom cannot be saved under section one:147

... legislation cannot be regarded as embodying legitimate limits within the mean
ing ofs.l where the legislative purpose is precisely the purpose at which the Charter
is aimed.

Thus if non-belief is protected, as is suggested by the ChiefJustice's comments,
in the view of Wilson 1. a law distinguishing between believers and non
believers in the awarding of benefits would not be justifiable under section
one.

The Edwards14R case expands and bolsters the wide definition of the section 2
(a) right formulated in Big M.149 In Edwards, the ChiefJustice states that if the
Retail Business Holidays Act were" ... intended by the legislators to promote or
prefer certain Christian faiths, itwould not only be ultra vires but would also be
inconsistent with the Charter guarantee offreedom of religion ... "150 Later in
the judgment he adds that section 27 of the Charter is "relevant to the inter
pretation"151 of section 2(a). Section 27 reads:152

27. This Charter shall be interpreted in a manner consistent with the preservation
and enhancement of the multicultural heritage of Canadians.

ChiefJustice Dickson, still later in the judgment, quotes with approval from a
judgment ofChiefJustice Warren ofthe United States Supreme Court in rela
tion to a Sunday closing law which "operated so as to make the practice oftheir
[non-Sabbatarian competitors'] religious beliefs more expensive."153 Dissent
ing, Chief Justice Warren stated:154

... if the purpose or effect of a law is to impede the observance of one or all
religions or is to discriminate invidiously between religions, that law is con
stitutionally invalid.

Chief Justice Dickson also states: 'The purpose of s.2(a) is to ensure that
society does not interfere with profoundly personal beliefs that govern one's
perceptions ofoneself, humankind, nature, and in some cases, a higherordif
ferent order of being."155 (emphasis added) Note that a belief in a higher
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order of being is not necessary to garner protection. This passage suggests a
test of profundity of belief very similar to that in the Seeger case.156

This is doubly interesting in light of the following pronouncement by the
Chief Justice in Videoj1icks: 157

In my view, state sponsored inquiries into any person's religion should be avoided
wherever reasonably possible, since they expose an individual's most personal and
private beliefs to public airing and testing ...

These last two quotations suggest to me that the ChiefJustice is moving very
close to the kind of test proposed by Murphy 1. ofAustralia's High Court, i.e.,
"You are religious ifyou say you are." However, he has left an opening with the
phrase "where reasonably possible." It could be that where an organization is
seeking a valuable benefit from the state, like exemption from taxes, an
avoidance ofsuch an enquiry could be held to be not "reasonablypossible." At
any rate, in my view, the Chief Justice's words are broad enough to support
designation of either a polytheistic sect or a sincere ethical society as a
religion.

Charter Litigation

How to Bring The Charter Into The Law ofCharity
I have said that there are two ways that the issue ofthe definition of"religion"
forthe purposes ofthe lawofcharityis likely to go before the courts. Letuscon
sider now the second of these, an appeal from a decision ofRevenue Canada
that one is not charitable if one does not fit within the common-law head of
"advancement of religion." Ifour tax authorities followed Bowman158 in com
ing to this determination, this fate could befall any established polytheistic
religion like Hinduisml59 or Mahayana Buddhism.l60 However in conversa
tion with Jane Newcombe, a senior officer in Revenue Canada's Charity Divi
sion, I was assured that such a religion would experience no problem with
registration under the Income Tax Act. Much more likely to be refused registra
tion would be an organization like the Washington or South Place Ethical
Societies. Ms. Newcombe assures me that ifthere was no beliefin God orgods,
registration would surely be refused, regardless of the profundity of the belief
in such values as love, truth, and beauty. It is interesting to note that some other
established Eastern religions such as Jainism,161 and Theravada Buddhism162
can also be said not to be based on theistic belief.

An appeal from a decision denying registration is, by section 172 (3)(a) of the
Income Tax Act, to the Federal Court of Appeal. Were I acting for an ethical
society which had been refused I would advise an appeal, claiming that in
refusing to register a trust for the society as a charity on the ground that it was
not for the advancement of religion, Revenue Canada was acting in violation
of sections 2(a) and 15(1) of the Charter. section 15(1) reads:
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15 (1) Every individual is equal before and under the law and has a right to the
equal protection and equal benefit of the law without discrimination and, in
particular without discrimination based on ... religion.

Although section 15 was not applied in either Big MJ63 or Edwards l64 I believe
its applicability is self-evident. The phrase "every individual" does not present
any difficulty since the appeal could be brought in the name of a trustee.

The main argument at trial would not be based on s.l5 but on the broad
statements of principle enuciated by Chief Justice Dickson in Big MJ65 and
Edwards166 with regard to the meaning of s. 2(a), in conjunction with the
following important statement of law by McIntyre J. in Dolphin Delivery: 167

Action by the executive or administrative branches of government will generally
depend upon legislation, that is statutory authority ... The action will also be
unconstitutional to the extent that it relies for authority or justification on a rule of
the common law which constitutes or creates an infringement of a Charter right
or freedom.

Thus I would argue in this context that if Revenue Canada found that my
client was not a valid charitable trust on the basis that it was not a valid
religion, then the Department must have relied for that determination on an
interpretation of the common law which offends the fundamental right
enshrined in s.2(a) as defined by the Chief Justice. The effect of McIntyre 1.'s
words, as I read them, is to compel a court to prefer Dickson CJ.'s interpreta
tion to that ofthe common lawto the extent that they conflict in the context of
an action by the administrative branch of government. I am confident my
client would succeed.

The remedy sought under s. 24(1) of the Charter would be either a declaration
of my client's right to registration, mandamus compelling registration, or both.
That these remedies are available under s. 24(1) is confirmed both by learned
authors168 and by case law.169

Private Litigation
However, even if our hypothetical religious trustees succeed in obtaining
registration under the Income Tax Act, 170 they are still liable to attack by a
residuary beneficiary under a will or bysome other party with an interest in the
trust fund if the trust should fail. This presents my client with a new problem.
McIntyre 1. in Dolphin Delivery also stated" ... the Charter applies to the com
mon law but not between private parties."171 But he continues:172

This is a distinct issue from the question whether the judiciary ought to develop the
principles ofthe common lawin a manner consistent with the fundamental values.
The answer to this question must be in the affirmative.
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My client will, ofcourse, argue that his situation is the perfect one in which to
put this strong statement ofprinciple into effect. The common lawin this area
is certainly unsettled and there has never been a strong statement by an
authoritative Canadian court on what the definition of "'religion" is for the
purpose ofupholding a trust as charitable under the head of"'advancement of
religion". This would be, therefore, a tailor-made opportunity to "'develop the
principles of the common law" consistently within the fundamental freedom
enshrined in s. 2(a) ofthe Charter, as interpreted inR. v.BigM DrugMartl73 and
R. v. Edwards Books and Art Ltd. 174
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