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introduction

advocacy has been defined as the act of speaking or of disseminating 
information intended to influence individual behaviour or opinion, corporate conduct, 
or public policy and law.2 Many people believe that the act of advocacy as a form of free 
speech is an essential part of democracy.3

While many registered charities in Canada believe that they are either unable to par-
ticipate in any public policy debates involving political issues or, alternatively, that they 
can participate completely unrestrained, both positions are incorrect. The reality is that 
registered charities can become involved in public policy debates as long as they do so 
within the limits imposed by Canadian law. This is an important distinction for Cana-
dian registered charities interested in impacting their world.

The focus of this article is to briefly review the historical development of the Income Tax 
Act (ITA), the common law, and Canada Revenue Agency (CRA) policies in relation to 
the extent of advocacy and political activities that registered charities in Canada may 
become engaged in.

income tax act requirements regarding 
political purposes and activities by charities 

While the Canadian Constitution4 establishes that charities are the jurisdiction of the 
provinces, the Constitution empowers the federal government to establish the federal 
tax system and have administration of the ITA. The ITA is the federal statute that gov-
erns taxation of the income of individuals, corporations, partnerships, trusts, and estates 
in Canada, and sets out the regulatory regime under which charities are required to be 
registered. There are two main benefits of acquiring the status of a registered charity: all 
income earned is exempt from income tax,5 and registered charities have the ability to 
issue donation tax receipts to their donors.6 As a result of these significant income tax 
benefits, the ITA imposes various limitations on the activities of registered charities. 
One of these restrictions is a limit on the extent to which a registered charity may be-
come involved in political activities.

By way of background, under the ITA, there are three types of designations for registered 
charities, namely, charitable organizations, public foundations, and private foundations, 
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which are separately defined and regulated.7 Under the ITA, a charitable organization 
must devote all of its resources to charitable activities carried on by the organization 
itself,8 while a charitable foundation must be constituted and operated exclusively for 
charitable purposes.9 As such, organizations that are organized solely or in part for pol-
itical purposes would not be eligible for registration. However, the ITA does not define 
what is “charitable” or what is “political”; the courts have been left with this responsibil-
ity through developments in the common law.

Notwithstanding the prohibition on political purposes for charities at common law, the 
Notice of Ways and Means Motions in 1985 announced that registered charities would 
be permitted to engage in a limited amount of political activities as long as the activities 
were ancillary and incidental and substantially all of their resources were devoted to 
their charitable activities or purposes.10 The ITA was subsequently amended to reflect 
these legislative changes for charitable organizations and charitable foundations.11 As 
well, subsection 149.1(1.1) of the ITA was also amended12 to ensure that expenditures on 
political activities were not included as part of the disbursement quota requirements, 
since expenditures on political activities were not considered to be expenditures on 
charitable activities.13

While these amendments to the ITA permit charities to engage in some political activ-
ities to a limited extent, the Act still does not define what is “charitable” or “political.” 
Eligibility for charitable registration under the federal income tax regime is based on 
meeting the common law definition of charity, as developed through the courts. This 
common law definition is therefore vital to the Canadian charitable sector because there 
is no statutory definition to explain the terms “charity” or “political” within the ITA. 

meaning of “political purposes” at common law

Since there is no definition of what is “charitable” or “political” under the ITA, eligibility 
for charitable registration is based on meeting the common law definition of charity, as 
developed in courts. The distinction between what is a political purpose and what is a 
charitable purpose in Canada has been the subject of considerable judicial deliberation 
over the years. This section of the article reviews the meaning of “political purposes” at 
common law and illustrates the apparent challenges in forming a clear definition.

In this regard, it is established law that trusts for political purposes are not charitable. 
The House of Lords in the leading case of Bowman v. Secular Society, Ltd.14 held that a 
trust for political purposes is not charitable, not because it is illegal, but because the 
court has no means of judging whether a proposed change in the law will or will not  
be for the public benefit. This principle was further clarified in McGovern v. Attorney 
General,15 which involved an organization attempting to pormote the releaseof prisoners 
of conscience and the abolishment of torture and other degrading human practices. In 
brief, the court held that “political purposes” are not charitable and that they include 
promoting the interests of a political party, promoting changing the law in a country, or 
promoting changing government policies or decisions.

The 1985 decision of Scarborough Community Legal Services v. The Queen16 was the first 
judicial commentary on the question of political activities in Canada. The organization 
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was established to operate as a community legal clinic, but the court felt their activities 
involved “sustained” efforts to influence the policy-making process. The court accepted 
the organization’s argument that there is a difference between an organization’s “primary 
and incidental purposes,” in that an organization should not lose its charitable status 
“because of some quite exceptional and sporadic activity in which it may be momentar-
ily involved.” However, the organization’s application for charitable status was denied 
because its political activities were found to constitute an essential part of its actions and 
were not only “incidental” to some other of its charitable activities.

Following the Scarborough Community Legal Services decision and the subsequent 
amendment of the ITA in 1985 referred to above, there were a series of cases between 
1985 and 2002 that dealt with various aspects of political purposes and activities. A com-
mon theme examined in these cases was whether the purposes and activities in question 
were charitable as advancing education or whether they were in fact “political.”

In the 1988 case of Positive Action Against Pornography v. M.N.R.,17 the court held that the 
purpose of the organization was to achieve social change and, therefore, was political in 
nature rather than constituting a purpose for the advancement of education.18 Similarly, 
in the 1988 decision of N.D.G. Neighbourhood Association v. Revenue Canada,19 a neigh-
bourhood association to assist the urban poor was held to be non-charitable because its 
activities were primarily of a political nature and were found not to be in support of the 
advancement of education.20

Several controversial decisions dealing with abortion brought contrasting judgments 
in the 1990s. In one decision, the operation of an abortion clinic was held to be charit-
able as opposed to political on the grounds that the organization was established for 
the dispensation of healthcare to women in need of an abortion.21 The court found that 
its purpose was not to alter the law with respect to abortion or to promote the “pro-
choice” view. However, in the 1998 decision of Human Life International in Canada Inc. 
v. M.N.R.,22 the court denied charitable status to an organization opposed to abortion 
and held that swaying public opinion on the abortion issue was not advancement of 
education nor beneficial to the public.23 

The first case in which the Supreme Court of Canada considered and discussed the issues 
of “political purposes” and “political activities” was the seminal 1998 decision of Vancou-
ver Society of Immigrant and Visible Minority Women v. M.N.R.24. In that case, the court 
clarified that political purposes and activities that are merely ancillary and incidental to 
charitable purposes are themselves charitable. Subsequent to this decision, a number of 
cases were decided on the basis that even though the objects of the organization were 
within the definition of “education,” such activities constituted political activities that 
were not ancillary or incidental to the organizations’ charitable activities.25 

canada revenue agency administrative policies 

Over the years, Canada Revenue Agency (CRA) has released a number of publications 
regarding its policies on the extent of political activities that may or may not be con-
ducted by registered charities. Prior to 1978, CRA had been fairly tolerant of charities 
engaging in political activities.26 However, CRA released several publications between 
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1978 and 198727 that the charitable sector at that time felt were overly restrictive. These 
publications, though, were withdrawn and replaced by the current CRA policy, Policy 
Statement CPS-011, “Political Activities,”28 which was released on September 2, 2003 
(“2003 Policy”). This Policy was the result of over two years of collaborative dialogue 
between the Government of Canada and the broader voluntary sector. A comprehensive 
reform and consultation process began in 1998 under a joint initiative called the Volun-
tary Sector Initiative. The Voluntary Sector Roundtable eventually released a report in 
1999 that delineated three areas requiring strategic investment and attention in relation 
to improving the regulation, administration, and accountability of charities and other 
nonprofit organizations.29

In 2001, an Accord was signed between the Government of Canada and the voluntary 
sector.30 The Accord set out the common values, principles, and commitments that were 
to shape the future practices of both the voluntary sector and the federal government. 
Also, through the Advocacy Working Group, which was one of two voluntary-sector-
only working groups of the Voluntary Sector Initiative, a number of helpful papers and 
reports were released in 2002. Numerous papers and articles were released around the 
same time advocating for reform to expand the ability of charities to engage in advocacy 
and political activities.31

As part of this consultation and reform process in the early 2000s, there were key policy 
considerations put forward by various groups in support of expanding the limits on 
charities to engage in political activities. One argument in favour of expanding these 
limits was that charities play a valuable role in ongoing public policy debates by pro-
viding input and effective representation of the broader public interests. Also, many in 
the charitable sector felt a sense of unfairness since businesses could engage in political 
actions, make political contributions, and be offered tax reliefs. Another key argument 
supporting the expansion of these limits was that freedom of expression in the Canadian 
Charter of Rights and Freedoms was being infringed.

The resulting 2003 Policy represented a welcomed expansion of what CRA had tradition-
ally considered political activities. In particular, it acknowledged the Accord’s observa-
tion of the need for the federal government to openly engage the voluntary sector. It also 
recognized the sector’s criticism of CRA’s previously restrictive view, which prevented 
the charitable sector from informing the public about issues of concern or participating 
adequately in the process of developing public policy.32

The 2003 Policy provides guidance in clarifying the difference between political and 
charitable purposes. The following is a brief summary of the key provisions of the 2003 
Policy.33 The 2003 Policy echoes the law in the McGovern case in that it states that politi-
cal purposes are those that seek to:

•	further	 the	 interests	 of	 a	 particular	 political	 party;	 or	 support	 a	 political	 
party or candidate for public office; or 
•	retain,	oppose,	or	change	the	law,	policy,	or	decision	of	any	level	of government 
in Canada or a foreign country.34

Even if a charity does not have an express political purpose, its activities will be exam-
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ined in order to determine if it has adopted an unstated collateral political purpose.35 In 
this regard, if the charity is carrying out an activity that becomes predominant and is no 
longer subordinate to one of its stated charitable purposes, CRA may determine that the 
charity is pursuing an unstated collateral political purpose, an unstated non-charitable 
purpose, or an unstated charitable purpose.

In order to clarify what activities are political in nature that may or may not be con-
ducted by charities, the 2003 Policy categorizes such activities into three types, namely, 
charitable activities that are permitted without limits, prohibited partisan political  
activities, and permissible non-partisan political activities to which charities can only 
devote a limited extent of their resources.36 A few of the highlights of each type are  
set out below.

Charitable activities. Many charities will need to communicate with the public or public 
officials at some point in carrying out their purposes. The 2003 Policy recognizes that 
these forms of communication can be considered charitable activities, subject to certain 
limitations. They include public awareness campaigns, communicating with an elected 
representative or public official, and releasing the text of a representation to the public.

Prohibited activities. While charities can conduct activities that further their charitable 
purposes, they cannot engage in partisan political activities, even if these activities may 
further their charitable purposes. In this regard, paragraphs 149.1(6.1)(c) and 149.1 (6.2)(c) 
of the ITA prohibit charities from engaging in those political activities that “include the 
direct or indirect support of, or opposition to, any political party or candidate  for public 
office.” The 2003 Policy provides that a partisan political activity involves the direct or in-
direct support of, or opposition to, any political party or candidate for public office.37

In addition, a charity must not single out the voting pattern on an issue of any one 
elected representative or political party; but it may provide information to its supporters 
or the public on how all the Members of Parliament or the legislature of a province, ter-
ritory, or municipal council voted on an issue connected with the charity's purpose.

Permitted activities. Paragraphs 149.1(6.1)(a) and (b) as well as 149.1 (6.2)(a) and (b) of 
the ITA permit charities to devote part of their resources to political activities that are 
ancillary and incidental to their charitable purposes, as long as the activities are non-
partisan. As such, between the two extremes of charitable activities that charities may 
engage in without any limits and partisan activities that charities are not permitted to 
engage in at all, there is a spectrum of permitted activities that are political in nature, 
which the 2003 Policy defines to be “political activities.”

While a charity may engage in political activities, it is still required under paragraphs 
149.1(6.1) and (6.2) to devote substantially all of its resources to charitable purposes and 
activities. CRA usually considers “substantially all” to mean ninety percent or more of 
a charity’s total resources. This leaves no more than ten percent of a charity’s total re-
sources available to be expended on political activities. In view of the fact that smaller 
charities may experience a greater negative impact by the 10% rule, CRA is prepared to 
provide more flexibility for smaller charities, increasing the allowable limit up to 20% for 
charities with less income.38
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ll registered charities are required to expend a portion of their assets annually in accor-
dance with a disbursement quota, which is a prescribed amount that registered charities 
must disburse each year. Since subsection 149.1(1.1) of the ITA provides that expendi-
tures on political activities by a registered charity are not considered to be amounts 
expended on charitable activities, charities cannot use the amounts they devote to their 
political activities to help them meet their disbursement quota. Therefore, they should 
check to make sure they will have no difficulty meeting their quota before considering 
any expenditure on political activities.39 

room for improvement?

Following the release of the 2003 Policy, there were a number of articles published re-
garding what work charities may do within the confines of the Policy in order to con-
tinue having an impact on government policy debate while furthering the charitable 
purposes that they have been established to pursue.40

However, there continue to be sentiments from the charitable sector suggesting the need 
to push for reform to improve the conditions under which charities may engage in po-
litical activities. For example, it has been pointed out that the 2003 Policy, though an 
improvement, is still not ideal, when compared to the level of political activities allowed 
by charities in England and Wales, which activities are recognized to be valuable contri-
butions to policy making. Political activities in those countries are permitted as long as 
they do not become a charity’s dominant activity, i.e., a 49% rule.41 Others in the sector 
continue to push Canadian Parliament to take action to define what is charitable and 
thereby clearly define what charities can and cannot do in relation to advocacy.42

Not all of the concerns raised in the consultation and reform efforts in the early 2000s 
have been addressed. For example, the decision of whether a purpose or activity is “po-
litical” continues to be decided by the courts without guidance from Parliament, and 
charities continue to be subject to the 10% restriction on the extent of its resources that 
can be utilized for political activities. However, the 2003 Policy clearly is an improve-
ment over CRA’s previous policies. For example, it provides much clearer guidance on 
the types of “political” activities that can be engaged in, as well as evidencing administra-
tive discretion in expanding the 10% to 20% for small charities, etc. In a recent article, 
it has been pointed out that “the resulting policy made few fundamental changes but 
clarified the policy, allowing charities to realize that CRA regarded much of what had 
been called advocacy as, in fact, charitable activities designed to further the organiza-
tion’s charitable purposes” so that “[t]he issue has attracted little attention or comment 
in recent years.”43  The fact that there have been no cases involving the issue of political 
purposes or activities by charities in Canada since the release of CRA’s 2003 Policy sug-
gests that the 2003 Policy has achieved a balanced approach in addressing this debate in 
Canada, at least for the time being. 
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