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Introduction
The disbursem

ent quota is a prescribed am
ount that registered charities m

ust 
disburse each year in order to m

aintain their charitable registration. The purpose 
of the disbursem

ent quota is “to ensure that m
ost of a charity’s funds are used 

to further its charitable purposes and activities; to discourage charities from
 ac-

cum
ulating excessive funds; and to keep other expenses at a reasonable level.” 1 

A
 good understanding of the disbursem

ent quota rules is im
portant not only for 

charities, but also for donors and their advisors. A
n understanding of how

 char-
ities are legally required to disburse donations is fundam

ental to a donor’s ability 
to structure gifts that m

eet the needs of both the donor and the recipient charity. 
D

onors w
ishing to m

ake donations to a charity through their private foundation 
w

ill be interested to know
 the disbursem

ent quota im
plications of such a gift. 

Sim
ilarly, donors w

ishing to donate property through the establishm
ent of an 

endow
m

ent w
ill need to be advised as to how

 best to structure their gifts. The 
source of the gift, the nature of the proposed recipient charity, the nature of the 
property gifted, and any restrictions that m

ay be im
posed on the gift w

ill all have 
a bearing on the disbursem

ent quota consequences of the gift.

O
n M

arch 23, 2004, the D
epartm

ent of Finance released the Federal 2004 B
udget 

(the “M
arch 2004 B

udget”), w
hich included significant proposed am

endm
ents 

to the Incom
e Tax Act (the “A

ct”) 2 pertaining to the calculation of the disburse-
m

ent quota. The M
arch 2004 B

udget represents a m
ajor initiative by the federal 

governm
ent in rew

riting the tax rules concerning the taxation and adm
inistra-

tion of charities and reflects, to a large extent, the proposals of the Voluntary 
Sector Initiative’s Joint R

egulatory Table contained in its report of M
arch 2003 

“Strengthening C
anada’s C

haritable Sector: R
egulatory R

eform
,” particularly as 

it relates to interm
ediate taxes and sanctions. In general, these initiatives include 

changes to the A
ct in the follow

ing areas:

new
 interm

ediate sanctions and related m
atters, such as the transfer of 

assets upon revocation of charitable status and new
 rules regarding the an-

nulm
ent of registered charities;

prohibitions on trading in charitable donations;

••
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a new
 appeal regim

e for registered charities, including a new
 internal re-

consideration process and the appeal of taxes and penalties to the Tax C
ourt 

of C
anada;

transparency and accessibility of inform
ation concerning registered char-

ities, including release of m
ore inform

ation to the public concerning regis-
tered charities and organizations that are denied registration, inclusion of 
m

ore inform
ation on official tax receipts, and increased inform

ation on 
C

anada R
evenue A

gency’s (“C
R

A
”) w

ebsite; and

new
 disbursem

ent quota rules.

D
raft am

endm
ents to the A

ct w
ere released on Septem

ber 16, 2004, to im
ple-

m
ent the changes announced in the M

arch 2004 B
udget, and further am

endm
ents 

w
ere m

ade on D
ecem

ber 6, 2004. A
 N

otice of W
ays and M

eans M
otion w

as 
tabled by the M

inister of Finance in the H
ouse of C

om
m

ons in D
ecem

ber 2004. 
The proposed am

endm
ents w

ere introduced as B
ill C

-33, 3 w
hich w

as enacted on 
M

ay 13, 2005. 4

These changes represent the m
ost significant revision of the tax rules affecting 

charities under the A
ct in the last tw

enty years and w
ill affect charities for m

any 
years to com

e. This article focuses on an aspect of these changes, nam
ely the 

disbursem
ent quota rules. W

hile B
ill 33 rectified a num

ber of technical problem
s 

regarding the disbursem
ent quota involving charities, it also introduced new

 con-
cepts and com

plexities. The first part of this article outlines the disbursem
ent 

quota rules that w
ere in place prior to B

ill C
-33. The second part explains the 

new
 disbursem

ent quota rules under B
ill C

-33.

The changes enacted by B
ill C

-33 are separate and apart from
 the proposed draft 

am
endm

ents to the A
ct released on N

ovem
ber 9, 2006, by the D

epartm
ent of 

Finance (the “N
ovem

ber 2006 A
m

endm
ents”) that w

ill im
pact the operations 

of registered charities in C
anada in a substantial w

ay, including split-receipting, 
designation of charitable organizations and public foundations, and revocation of 
charitable registrations. 5 

A
. 

Sum
m

ary of D
isbursem

ent Q
uota R

ules Prior to the A
m

endm
ents

B
efore exam

ining the new
 disbursem

ent quota rules under B
ill C

-33, it is neces-
sary to review

 the disbursem
ent quota rules that w

ere in place prior to its enact-
m

ent. The disbursem
ent quota for charitable organizations, public foundations, 

and private foundations w
ere different. 6 D

isbursem
ent quota w

as defined in sub-
section 149.1(1) of the A

ct. 7

1. 
C

haritable O
rganizations

Prior to the enactm
ent of B

ill C
-33, the disbursem

ent quota for a charitable or-
ganization w

as the total of tw
o figures, i.e., variables “A

” and “A
.1,” used in an 

algebraic form
ula contained in subsection 149.1(1) of the A

ct. Variable “A
” w

as 

•••
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defined as 80%
 of the total of all am

ounts for w
hich the charity issued a donation 

receipt in its im
m

ediately preceding taxation year, other than the follow
ing:

(a) a gift of capital received by w
ay of bequest or inheritance;

(b) a gift received subject to a trust or direction to the effect that the property 
given, or property substituted therefor, w

as to be held by the charity for 
a period of not less than 10 years (this is com

m
only know

n as “ten-year 
gifts”); and

(c) a gift received from
 another registered charity.

Variable “A
.1” w

as defined as 80%
 of the am

ounts that w
ere (1) gifts that w

ere 
previously excluded from

 the charity’s disbursem
ent quota w

hen calculating 
variable “A

” above, by virtue of being either (i) capital received by w
ay of be-

quest or inheritance for taxation years that begin after 1993 or (ii) ten-year gifts 
w

henever they w
ere received, and (2) spent by the charity in the year.

2. 
Public F

oundations
Prior to the enactm

ent of B
ill C

-33, the disbursem
ent quota for a public founda-

tion w
as set out in the follow

ing form
ula:

A
 + A

.1 + B
 + {C

 x 0.045 [D
 – (E + F)]}÷365 + G

 8

3. 
Private F

oundations
For a private foundation, the disbursem

ent quota w
as the sam

e as that for a pub-
lic foundation prior to the enactm

ent of B
ill C

-33, except:

(a) W
hen calculating variable “B

,” 100%
 of all am

ounts received from
 a 

registered charity in its im
m

ediately preceding taxation year w
ere includ-

ed in the disbursem
ent quota, rather than 80%

.

(b) Variable “F” w
as the sam

e as variable “B
” (i.e., 100%

 of all am
ounts 

received from
 other registered charities in its im

m
ediately preceding 

taxation year) rather than 5/4 of “B
” because 100%

 of the am
ounts had 

already been taken into account w
hen calculating variable “B

.”

4. 
Sum

m
ary

Schedule 1 to this article (see pg. 321) sum
m

arizes the disbursem
ent quota rules 

that w
ere in place prior to the enactm

ent of B
ill C

-33.

B
. 

D
isbursem

ent Q
uota R

ules U
nder B

ill C
-33

1. 
N

ew
 D

isbursem
ent Q

uota F
orm

ula
B

ill C
-33 sets out a new

 form
ula for calculating the disbursem

ent quota:

A
 + A

.1 + B
 + B

.1

Variable “A
” deals w

ith gifts for w
hich a charity issued donation receipts in its 

im
m

ediately preceding taxation year. Variable “B
” deals w

ith gifts of “endur-
ing property” expended or transferred to another charity in the year. Variable 
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“B
” deals w

ith gifts received from
 other charities in its im

m
ediately preceding 

taxation year. Variable “B
.1” 9 deals w

ith investm
ent assets of the charity. The 

m
eaning and im

plications of the new
 disbursem

ent quota form
ula and each of 

the above-noted variables are com
m

ented upon below
. 

2. 
R

eduction of D
isbursem

ent Q
uota R

ate
Prior to the enactm

ent of B
ill C

-33, public and private foundations w
ere sub-

ject to a 4.5%
 disbursem

ent quota on capital assets not used directly in their 
charitable activities or adm

inistration. B
ill C

-33 reduced the 4.5%
 disbursem

ent 
quota that applies to public and private foundations to a m

ore m
anageable rate 

of 3.5%
. 10

A
pparently, the form

ula that w
as used by the D

epartm
ent of Finance is based on 

the current real rate of return m
inus 20%

 attributable to adm
inistrative costs. This 

is a w
elcom

e am
endm

ent to the A
ct because charities have found it difficult to 

m
eet the 4.5%

 disbursem
ent quota w

hen interest rates are low
 w

ithout expending 
a portion of the capital of the bequest or ten-year gifts. A

s noted in A
ppendix 9 of 

the M
arch 2004 B

udget, the 3.5%
 figure is intended to be “m

ore representative 
of historical long-term

 real rates of return earned on the typical investm
ent port-

folio held by a registered charity.” The M
arch 2004 B

udget also indicates that the 
rate is to be review

ed periodically to ensure that it continues to be representative 
of long-term

 rates of return. U
nfortunately, this intended flexibility has not been 

built into the new
 disbursem

ent quota form
ula in the A

ct. This w
ould m

ean that 
changes in the econom

y in future m
ay m

ake the 3.5%
 disbursem

ent quota per-
centage unm

anageable and w
ould necessitate future am

endm
ents to the A

ct. A
s 

such, it is regrettable that B
ill C

-33 does not provide that the new
 disbursem

ent 
quota percentage be prescribed by regulation rather than being w

ritten into the 
A

ct itself, as this w
ould have accom

m
odated future adjustm

ents m
ore easily 

3. 
E

xtension of 3.5%
 D

isbursem
ent Q

uota to C
haritable O

rganizations
Prior to the enactm

ent of B
ill C

-33, only public and private foundations w
ere 

subject to the 4.5%
 disbursem

ent quota on capital assets not used directly in char-
itable activities or adm

inistration. In addition to reducing the 4.5%
 disbursem

ent 
quota to 3.5%

, B
ill C

-33 now
 requires that the reduced 3.5%

 disbursem
ent quota 

on capital assets also apply to charitable organizations. 11 The reason for this, as 
stated in the M

arch 2004 B
udget, is that w

hile historically charitable foundations 
w

ere the prim
ary beneficiaries of endow

m
ents, both charitable organizations and 

foundations today can and do hold capital endow
m

ents from
 w

hich investm
ent 

incom
e is generated. The D

epartm
ent w

as concerned that if charitable organiza-
tions w

ere not subject to the 3.5%
 disbursem

ent quota, this investm
ent incom

e 
w

ould not be subject to any disbursem
ent quota obligation.

For charitable organizations registered after M
arch 22, 2004, the 3.5%

 disburse-
m

ent quota now
 applies to their taxation years that begin after M

arch 22, 2004. 
For charitable organizations registered before M

arch 23, 2004, the 3.5%
 dis-

bursem
ent quota w

ill apply to their taxation years that begin after 2008.
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W
ith the rem

oval of this key distinction betw
een charitable organizations and 

foundations, there w
ill be little functional difference betw

een the tw
o. The key 

rem
aining differences appear to be that (i) a charitable organization is prohibited 

from
 disbursing m

ore than 50%
 of its annual incom

e to qualified donees unless 
they are association charities (i.e., it m

ust disburse at least 50%
 of its annual in-

com
e on its ow

n charitable activities) and (ii) foundations are restricted in their 
ability to incur debt. 12 It w

ould not be surprising, therefore, if the D
epartm

ent 
of Finance, as a m

atter of policy, eventually elim
inates the distinction betw

een 
charitable organizations and foundations altogether so that there w

ould be only 
tw

o categories of charities, i.e., charities and private foundations.

4. 
D

e M
inim

us Threshold on the A
pplication of the 3.5%

 D
isburse-

m
ent Q

uota
O

ne of the significant changes brought by B
ill C

-33 is the application of the 
reduced 3.5%

 disbursem
ent quota to all registered charities (including charitable 

organizations) rather than only to charitable foundations as w
as previously the 

case. A
s a result of the application of the 3.5%

 disbursem
ent quota to charitable 

organizations, concerns w
ere raised in the charitable sector regarding the ram

ifi-
cations of the application of this requirem

ent on sm
all charitable organizations. 

In response to this concern, the reduced 3.5%
 disbursem

ent quota applies to 
all registered charities (including charitable organizations, public foundations, 
and private foundations) only if the am

ount of their investm
ent assets calculated 

under variable “D
” of the disbursem

ent quota form
ula is greater than $25,000. 

W
here the am

ount of investm
ent assets is equal to or less than $25,000, variable 

“D
” w

ould be nil. 13 H
ow

ever, despite the D
epartm

ent’s attem
pt to relieve hard-

ship that m
ay be faced by sm

all charitable organizations, there is still concern 
that the threshold of $25,000 is too low

 and therefore w
ould not be of assistance 

to them
.

5. 
N

ew
 C

oncept of “E
nduring Property”

B
ill C

-33 introduced a new
 concept of “enduring property.” 14 The definition of 

“enduring property” is contained in subsection 149.1(1) and m
eans property that 

is:(a) a gift received by a charity by w
ay of a bequest or inheritance, including 

a gift deem
ed by subsection 118.1(5.2) or (5.3) of the A

ct; 15

(b) a gift received by a charitable organization from
 another registered char-

ity, w
here the m

ajority of directors and trustees of the donor charity deal 
at arm

’s length w
ith the recipient charitable organization, provided that 

the gift is subject to a trust or direction requiring the gift (or property sub-
stituted for the gift) be utilized in its entirety over a period not exceeding 
five years either (i) to acquire tangible capital property to be used directly 
in the charitable activities or adm

inistration of the charitable organiza-
tion, (ii) to be used in the course of a program

 of charitable activities that 
could not reasonably be com

pleted before the end of the first taxation 
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year of the charitable organization after the gift w
as received; or (iii) a 

com
bination of the above tw

o options;

(c) a ten-year gift 16 received by a charity (i.e., the “original recipient charity”) 
subject to a trust or direction that the gift, or property substituted for the 
gift, is to be held by the original recipient charity or by another registered 
charity (i.e., “transferee”) for a period of not less than 10 years from

 the 
date the original recipient charity received the gift, except that the trust 
or direction m

ay perm
it the original recipient charity or the transferee to 

expend the property before the end of 10 years to the extent perm
itted 

under variable “B
.1” of the definition for disbursem

ent quota in order to 
m

eet the disbursem
ent quota requirem

ent; 17 or 

(d) a gift received by a charity as a transferee of an enduring property under 
(a) or (c) above from

 either an original recipient charity or another trans-
feree charity, provided that if it is an enduring property under (c), the gift 
is subject to the sam

e term
s and conditions under the trust or direction. 18

The new
 definition applies in respect of taxation years that begin after M

arch 
22, 2004. The follow

ing are several observations regarding the new
 concept of 

“enduring property”:

(a) N
ew

 broad concept
 

The term
 “enduring property” is very broad and includes gifts received by 

w
ay of bequest or inheritance and ten-year gifts that w

ere included in the 
form

ula for variable “A
” prior to the enactm

ent of B
ill C

-33, as w
ell as 

life insurance proceeds, registered retirem
ent incom

e funds and registered 
retirem

ent savings plans as a result of direct beneficiary designation, gifts 
received by a charitable organization from

 another registered charity to 
be expended in the next five years or less on its charitable activities, and 
gifts received by the charity as a transferee of an enduring property that 
are gifts by w

ay of bequest or inheritance and ten-year gifts from
 either an 

original recipient charity or another transferee charity, provided that if the 
gift is a ten-year gift, the gift is subject to the sam

e term
s and conditions 

under the trust or direction.

(b) G
ifts by w

ay of bequest or inheritance: incom
e vs. capital

 
In relation to gifts received by a charity by w

ay of bequest or inheritance, 
these gifts are no longer lim

ited to “gifts of capital received by w
ay of 

bequests or inheritance” [em
phasis added] under the definition of dis-

bursem
ent quota prior to the am

endm
ents introduced by B

ill C
-33. 19 This 

m
eans that a testam

entary incom
e interest received by a charity w

ould 
now

 be included as part of an enduring property.

(c) G
ifts m

ade by w
ay of direct designation

 
A

s a result of am
endm

ents to the A
ct introduced by the 2000 Federal 

B
udget, paym

ents of life insurance proceeds [paragraph 118.1(5.2)], 
registered retirem

ent incom
e fund or registered retirem

ent savings plan 
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[paragraph 118.1(5.3)] as a result of direct beneficiary designation w
ere 

deem
ed to be gifts for the purposes of section 118.1 in respect of deaths 

that occur after 1998, provided that the requirem
ents under subsections 

118.1(5.1), (5.2) and (5.3) are m
et. A

s such, upon the death of an individ-
ual, a charitable donation tax receipt could be provided to the estate, and 
the executor could claim

 the donation tax credit on the deceased’s term
in-

al incom
e tax return. H

ow
ever, C

R
A’s technical interpretation docum

ent 
num

ber 2002-0133545 dated January 16, 2003, confirm
ed that “these 

paym
ents w

ould not be deem
ed to be gifts for purposes other [than] sec-

tion 118.1, i.e., they w
ould not be considered gifts for purposes [of] cal-

culating the disbursem
ent quota pursuant to the definition in subsection 

149.1(1) of the A
ct and, therefore, w

ould not be included therein.” 20

B
ill C

-33 addressed this drafting error 21 by including these gifts in the 
definition of enduring property and, therefore, in the calculation of the 
disbursem

ent quota. These gifts are now
 subject only to the 3.5%

 dis-
bursem

ent quota w
hile they are held as capital by the charity and are sub-

ject to the 80%
 disbursem

ent quota requirem
ent in the year in w

hich they 
are disbursed. This am

endm
ent applies in respect of deaths after 1998; 

this retroactivity m
ay lead to hardship for charities that had relied on the 

earlier position of C
R

A
 that such direct designations w

ould not be includ-
ed in the charities’ disbursem

ent quota from
 the enactm

ent of subsections 
118.1 (5.1) to (5.3) in 2000 to the present.

(d) “Five-year gifts”
This category of enduring property includes a gift received by a charit-
able organization from

 another registered charity to be expended w
ithin 

five years. For purposes of this article, this type of gift is referred to as 
“five-year gift.” It appears that this provision is intended by the D

epart-
m

ent to provide relief for a charitable organization to cover expenses to 
be incurred over a num

ber of years. The follow
ing requirem

ents apply to 
five-year gifts:

A
 five-year gift m

ust be received by a charitable organization. It can-
not be received by either a private or public foundation.

A
 five-year gift m

ust be transferred from
 a registered charity, i.e., 

either a charitable organization or a charitable foundation. In other 
w

ords, a five-year gift cannot be m
ade by a donor w

ho is not a regis-
tered charity.

M
ore than 50%

 of the directors and trustees of the donor charity m
ust 

deal at arm
’s length w

ith each of the m
em

bers of the board of direc-
tors or trustees of the recipient charitable organization.

The donor charity m
ust im

pose a trust or direction on the gift trans-
ferred (or property substituted for the gift), requiring that the gift be 
held by the recipient charitable organization for not m

ore than five 

••••
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years and be utilized in its entirety over that period. H
ow

ever, it is 
not clear w

hat w
ould happen to the disbursem

ent quota of the donee 
charitable organization if it is not utilized in its entirety over the five-
year period.

The five-year gift m
ay be used for only tw

o purposes, nam
ely either 

(i) to acquire tangible capital property of the recipient charitable or-
ganization to be used directly in its charitable activities or adm

in-
istration, or (ii) to be used in the course of a program

 of charitable 
activities that could not reasonably be com

pleted before the end of 
the first taxation year of the charitable organization after the gift w

as 
received, or (iii) a com

bination of the above tw
o options.

(e) Ten-year gifts subject to ability to encroach
The definition of “enduring property” perm

its a ten-year gift that is sub-
ject to a trust or direction that allow

s the original recipient charity or the 
transferee charity to expend the ten-year gift before the end of ten years to 
the extent perm

itted under the definition for disbursem
ent quota in order 

to m
eet its disbursem

ent quota requirem
ent. Further com

m
ents concern-

ing lim
its on the encroachm

ent are set out below
.

(f) 
Transfer of ten-year gifts
Paragraph (d) of the definition of “enduring property” perm

its a ten-year 
gift to be transferred to another registered charity during the hold period 
as if the ten-year gift had been received directly from

 the original donor, 
w

ithout the am
ount transferred affecting the disbursem

ent quota for either 
the transferor charity or the recipient charity. This is further explained in 
the section of this article concerning inter-charity transfers.

6. 
E

ncroachm
ent on E

nduring Property
Prior to B

ill C
-33, variable “A

.1” of the disbursem
ent quota required gifts re-

ceived by a charity by w
ay of bequest or inheritance or ten-year gifts that had 

previously been excluded in the calculation of disbursem
ent quota under vari-

able “A
” to be included in determ

ining the disbursem
ent quota in the year they 

w
ere expended. A

 ten-year gift is “a donation that is m
ade subject to a donor’s 

w
ritten trust or direction that the gift be held by a registered charity for 10 years 

or m
ore.” 22 C

R
A

 took the position that if all or any portion of the capital of a 
ten-year gift, or property substituted for it, is expended in a year prior to the 
expiration of ten-years from

 the tim
e the gift w

as given, then the entire ten-year 
gift, or property substituted for it, m

ay be subject to the 80%
 disbursem

ent quota 
in that year. The w

ord “m
ay” is used here to denote the fact that the law

 and the 
adm

inistrative practices of C
R

A
 are unclear on this point. It is also unclear from

 
the w

ording of the new
 disbursem

ent quota rules w
hether this difficulty has been 

addressed.

The M
arch 2004 B

udget explained that, since an annual disbursem
ent quota is 

applied to funds held by charities, som
etim

es a charity m
ay prefer to (or m

ay be 

•
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com
pelled to) m

eet its obligation to satisfy the disbursem
ent quota by realizing 

capital gains rather than and in addition to disbursing investm
ent incom

e earned 
from

 these funds, especially w
here the return on the investm

ent is w
eighted heav-

ily in favour of capital gains or in a low
-interest environm

ent. H
ow

ever, “if the 
charity does so,…

 it m
ust also then m

eet an 80 per cent disbursem
ent obligation 

to the extent that the proceeds of disposition are expended by the charity.” 23 This 
difficulty is caused by the fact that the 4.5%

 disbursem
ent quota and the 80%

 
disbursem

ent quota applicable to the portion of a ten-year gift expended in any 
year are cum

ulative disbursem
ent quota obligations. U

nder the old rules, w
hen 

an am
ount that has been subject of a ten-year gift is encroached on to satisfy 

the 4.5%
 disbursem

ent quota, it is also bought into the 80%
 disbursem

ent quota 
calculation. 24 

The difficulty caused by the w
ording in the A

ct w
as addressed by including vari-

able “A
.1” in the disbursem

ent quota form
ula. In this regard, variable “A

.1” is 
the sum

 of 80%
 of enduring property expended by the charity in the year under 

subparagraph A
.1(a)(i) (except for [1] specified gifts, (2) pre-1994 bequests or 

inheritances and (3) property described in [ii]) and the full fair m
arket value of 

enduring property transferred by the charity to a qualified donee under subpara-
graph A

.1(a)(ii). This sum
 w

ill need to be reduced by the am
ount claim

ed by the 
charity under paragraph A

.1(b) that m
ay not exceed the lesser of 3.5%

 of the 
investm

ent assets of the charity under variable “D
” and the capital gains pool of 

the charity for the year. 25

These changes apply to taxation years that begin after M
arch 22, 2004. It is im

-
portant to note the follow

ing in relation to the new
 definition of variable “A

.1”:

(a) C
apital G

ains Pool
The new

 term
 “capital gains pool” applies for the purpose of calculating 

the “disbursem
ent quota” for taxation years that begin after M

arch 22, 
2004. The capital gains pool for a taxation year is the total of all capital 
gains of a charity from

 the disposition of enduring properties after M
arch 

22, 2004, and before the end of the taxation year, as declared by the char-
ity in its T3010 Inform

ation R
eturn for the taxation year during w

hich the 
disposition occurred, that exceeds the lesser of the follow

ing tw
o am

ounts 
set out in paragraph (b) in the definition for “capital gains pool”:

The am
ount determ

ined according to subparagraph A
.1(a), i.e., the 

total of 80%
 of certain enduring property expended by the charity 26 

and the full fair m
arket value of enduring property transferred by the 

charity to a qualified donee other than enduring property that is a 
specified gift, 27 and

The am
ount claim

ed by the charity according to subparagraph A
.1(b), 

i.e., the am
ount claim

ed by the charity that m
ay not exceed the lesser 

of 3.5%
 of the charity’s investm

ent assets and its capital gains pool.

••
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In sum
m

ary, the capital gains pool is a notional account of all realized 
capital gains derived from

 the investm
ent assets of the charity. H

ow
ever, 

the capital gains from
 a disposition of a bequest or inheritance received 

by the charity before 1994 is not included. A
 charity m

ay encroach on this 
capital gains pool to satisfy its 3.5%

 disbursem
ent quota. 

The phrase “an am
ount claim

ed by the charity” in subparagraph A
.1(b) 

has the effect of perm
itting the charity to decide w

hether to encroach 
on the capital gains pool and, if so, how

 m
uch to encroach. Further, the 

concept of the “capital gains pool” im
poses a cap on charities w

ishing 
to encroach on realized capital gains of testam

entary gifts and ten-year 
gifts in order to m

eet the 3.5%
 disbursem

ent quota, instead of being able 
to encroach on the capital up to the am

ount required to satisfy the 3.5%
 

disbursem
ent quota.

B
ill C

-33 now
 contains an explicit provision allow

ing the encroachm
ent 

of realized capital gains w
ithin certain lim

its. In this regard, the perm
it-

ted encroachm
ent under paragraph A

.1(b) m
ay not exceed the lesser of 

3.5%
 of the investm

ent assets of the charity under variable “D
” and the 

capital gains pool of the charity. H
ow

ever, it is silent on w
hether it is 

perm
issible for a charity to encroach on the capital of an enduring prop-

erty. It w
ould appear that should a charity encroach upon the capital of an 

enduring property (for exam
ple, in situations w

here the realized capital 
gains pool is not sufficient to satisfy the 3.5%

 disbursem
ent quota) or the 

realized capital gain beyond the perm
itted lim

it, the am
ount of the prop-

erty encroached beyond the perm
itted lim

it w
ould be subject to the 80%

 
disbursem

ent quota, leaving the rem
aining 20%

 being eligible to satisfy 
the required 3.5%

 disbursem
ent quota.

The calculation of the capital gains pool does not appear to be a straight-
forw

ard exercise. For exam
ple:

(i) 
R

ealized capital gains
It is im

portant to note that the capital gains pool consists only of 
capital gains realized on the disposition of enduring property. U

n-
realized capital gains are not included. Since only realized capital 
gains are included in the capital gains pool, in som

e circum
stances it 

m
ay be beneficial for a charity to dispose of its investm

ent assets at 
a tim

e w
hen the m

arket is high in order to m
axim

ize the am
ount of 

realized capital gains in the pool available for future encroachm
ent 

w
hen required.

(ii) N
otional account

The capital gains pool is a notional account of all realized capital 
gains derived from

 the investm
ent assets of the charity. It should be 

noted, how
ever, that just because am

ounts are tracked in the notional 
account of the capital gains pool, this does not necessarily m

ean that 
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funds are available for disbursem
ent, especially in situations w

here 
there is a loss in the value of an enduring property as a result of a 
dow

nturn in the m
arket. 

(iii) D
eclaration on T3010

The B
ill C

-33 introduced a requirem
ent that the total of all realized 

capital gains of a charity from
 the disposition of enduring properties 

m
ust be “declared by the charity” in its T3010 Inform

ation R
eturn 

“for the taxation year during w
hich the disposition occurred.” The 

Explanatory N
otes to the proposed am

endm
ents indicate that “an-

nual calculation of additions to and deductions from
 the capital gains 

pool is voluntary; how
ever, it m

ay be of benefit to a charity to m
ake 

this calculation if it expects to ever claim
 a reduction of its disburse-

m
ent quota in respect of the expenditure of enduring property.” In 

other w
ords, in practice, regardless of w

hether a charity expects to 
encroach on its capital gains pool in the year, it should m

ake its an-
nual calculation and declare the am

ount of all capital gains from
 the 

disposition of enduring properties on an annual basis on its T3010 
Inform

ation R
eturn in order to be able to encroach on its capital gains 

pool if and w
hen it is required to do so in the future.

(iv) The need to distinguish betw
een incom

e and capital
A

s can be seen from
 the definition for the capital gains pool, the cal-

culation of the capital gains pool is not sim
ple. The continuing focus 

on distinguishing betw
een w

hat is capital and w
hat is incom

e is inter-
esting in the context of charities and disbursem

ent quota calculations. 
This distinction is w

ell know
n to trust law

yers and trustees w
ho need 

to ascertain the respective rights and entitlem
ents of incom

e benefi-
ciaries on the one hand and capital beneficiaries on the other hand, 
but there w

ould appear to be no reason to m
ake such a distinction in 

the charity area and in particular in the m
onitoring of charitable ex-

penditures. Furtherm
ore, the distinction betw

een incom
e and capital 

is difficult for charities to understand and is therefore often ignored. 
N

ew
 investm

ent vehicles such as m
utual funds w

hich provide blend-
ed incom

e and capital paym
ents do not lend them

selves easily to de-
term

ining w
hat is incom

e and w
hat is capital and as such, the tracking 

of the capital gains pool by charities m
ay prove to be challenging for 

charities to com
ply w

ith if they take advantage of the intended relief 
offered by the capital gains pool under the new

 rules.

(b) Exclusion of certain enduring property
W

hen calculating variable “A
.1,” the follow

ing enduring properties are 
not included:
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(i) 
enduring properties included in paragraph (a)(ii) in the definition for 
“A

.1”;

(ii) enduring properties received by the charity as “specified gifts,” and

(iii) a bequest or an inheritance received by the charity in a taxation year 
that included any tim

e before 1994.

The above exceptions in relation to enduring properties included in para-
graph (a)(ii) in the definition for “A

.1” and “specified gifts” are com
-

m
ented upon below

 concerning inter-charity transfers.

(c) G
ifts received and spent in the sam

e year
Prior to B

ill C
-33, long-term

 gifts (i.e., ten-year gifts and gifts received 
by w

ay of bequest or inheritance) w
ere subject to an 80%

 disbursem
ent 

quota to the extent that the registered charity liquidates and spends the 
capital in a year follow

ing the year in w
hich the gift is received. H

ow
ever, 

these rules did not address the situation w
here the charity receives a long-

term
 gift and disburses it in the sam

e year. In B
ill C

-33, this loop-hole w
as 

elim
inated by rem

oving the requirem
ent under the calculation of variable 

“A
.1” for gifts that have previously been excluded from

 the charity’s dis-
bursem

ent quota. A
s such, the 80%

 disbursem
ent quota rule applies to 

gifts that are expended in the sam
e year that they are received.

7. 
Inter-C

harity Transfers Involving E
nduring Property That A

re N
ot 

F
ive-Year G

ifts
The inter-charity transfer provision contained in paragraph (d) of the definition 
of enduring property is only applicable to gifts by w

ay of bequest or inheritance 
and ten-year gifts, and does not apply to five-year gifts set out in paragraph (b) 
of the definition. This section of the article first deals w

ith inter-charity transfers 
under paragraph (d). Inter-charity transfers involving five-year gifts w

ill be dis-
cussed in the next section.

(a) G
ifts transferred to charitable organizations

Prior to B
ill C

-33, only transfers from
 registered charities to public and 

private foundations w
ere subject to the 80%

 disbursem
ent quota, w

hich 
m

eant that transfers from
 registered charities to charitable organizations 

w
ere exem

pt from
 the 80%

 disbursem
ent quota. B

ill C
-33 now

 requires 
all transfers from

 one registered charity to another, including transfers 
to charitable organizations, be subject to the 80%

 disbursem
ent require-

m
ent.

The only exceptions are transfers involving specified gifts and enduring 
property. 28 Thus gifts of enduring property received from

 another regis-
tered charity are no longer subject to the disbursem

ent quota of the recipi-
ent charity in the year after the year in w

hich it is received. Such gifts are 
subject to the sam

e requirem
ents as those that apply to gifts of enduring 

property received from
 other persons. The exception for a “specified gift” 
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w
ill continue to apply. These changes apply to transfers received by char-

itable organizations in taxation years that begin after M
arch 22, 2004.

(b) Three categories of property transfers
U

nder the new
 disbursem

ent quota rules, there are three categories of 
transfer of property betw

een charities, nam
ely specified gifts, enduring 

property (that has not been designated as specified gifts by the transfer-
or charity) and other gifts that are neither enduring property nor speci-
fied gifts (w

hich in the context of this article are referred to as “ordinary 
gifts” 29). The im

pact of each of the three categories of transfers on the 
disbursem

ent quota of the both the transferor charity and the transferee 
charity is explained below

.

(c) Transfer of ordinary gifts
U

nder the new
 disbursem

ent quota rules, a gift m
ay be transferred as an 

“ordinary gift” betw
een tw

o charities. A
n ordinary gift is a gift of prop-

erty that the transferor charity does not designate as a specified gift and 
w

here the property is not an enduring property as defined in 149.1(1) of 
the A

ct. Pursuant to the new
 disbursem

ent quota rules, the transferor char-
ity w

ould be able to utilize the transfer of the ordinary gift to satisfy its 
disbursem

ent quota obligation in the taxation year in w
hich the transfer 

is m
ade. W

ith respect to the transferee charity, the receipt of the ordinary 
gift w

ould create a disbursem
ent quota obligation under variable “B

” of 
the disbursem

ent quota form
ula. If the transferee charity is either a charit-

able organization or a public foundation, the transferee charity w
ould be 

required to expend in the follow
ing taxation year 80%

 of the ordinary gift 
received. If the transferee charity is a private foundation, the transferee 
charity w

ould be required to expend in the follow
ing year 100%

 of the 
ordinary gift received. [See Schedule 2, pg. 322]

(d) Transfer of specified gifts
A

 “specified gift” is defined under subsection 149.1(1) of the A
ct as “that 

portion of a gift, m
ade in a taxation year by a registered charity that is 

designated as a specified gift in its inform
ation return for the year.” C

R
A’s 

Policy C
SP – S12 dated Septem

ber 3, 2003, indicates that a specified 
gift is “a gift from

 one registered charity to another, w
here the charities 

involved choose to m
ake the transfer w

ithout affecting the disbursem
ent 

quota of either charity.” A
 gift becom

es a specified gift if the transferor 
charity identifies it as such in its inform

ation return for the year. 

U
nder the new

 disbursem
ent quota rules, a transferor charity that desig-

nates a gift to another charity as a specified gift is not perm
itted to utilize 

the transfer of the specified gift to satisfy its disbursem
ent quota obliga-

tion for the year because a specified gift is deem
ed not to be an expendi-

ture on charitable activities or a gift m
ade to a qualified donee pursuant 

to paragraph 149.1(1.1)(a) of the A
ct and therefore is not included w

hen 
calculating a charity’s disbursem

ent quota obligation. W
ith respect to the 
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transferee charity, the transfer does not create any disbursem
ent quota 

obligation because specified gifts are excluded under variables “A
.1” and 

“B
” of the disbursem

ent quota form
ula. W

hen the transferee charity sub-
sequently expends the specified gift it received, it w

ould be able to util-
ize the expenditure of the specified gift to satisfy its disbursem

ent quota 
obligation. [See Schedule 3, page 323]

(e) Transfer of enduring property
A

s noted above, B
ill C

-33 introduced a new
 concept of “enduring prop-

erty.” D
ue to a drafting error in the definition of the disbursem

ent quota in 
the A

ct prior to B
ill C

-33, if a charity transferred a ten-year gift to another 
charity, the transferee charity had to expend 80%

 of the ten-year gift in 
the year follow

ing the transfer. In order to avoid this result, the recipient 
charity w

ould be required to recognize the am
ount received as a specified 

gift. H
ow

ever, in order for the am
ount transferred to be recognized as a 

specified gift, the am
ount had to be designated as such by the transferor 

charity. The disposition of the property as a specified gift by the transferor 
charity m

eans that the transferor charity w
as not perm

itted to include the 
am

ount transferred in m
eeting its disbursem

ent quota obligation created 
by the transfer itself. To overcom

e this difficulty, the transferor charity or 
the transferee charity w

ould have to seek relief from
 C

R
A

 by applying 
for dispensation from

 the application of the disbursem
ent quota under 

subsection 149.1(5) of the A
ct.

In order to address this anom
aly, the transfer of enduring property is not 

included in variable “B
.” The effect of this w

ould be that a gift of endur-
ing property received by a charity w

ould not need to be included in the 
disbursem

ent quota of the transferee charity and thus w
ould not need to 

be expended in the follow
ing year by the transferee charity. W

ith respect 
to the transferor charity, subparagraph A

.1(a)(ii) includes the fair m
arket 

value of enduring property transferred by the charity in the year by w
ay 

of a gift to a qualified donee (w
hich does not include enduring property 

that w
as received by the charity as a specified gift). In addition, the effect 

of this am
endm

ent also m
eant that this am

ount w
ould be eligible for cap-

ital gains reduction claim
ed under A

.1(b). In this regard, the Explanatory 
N

otes indicate that a different disbursem
ent requirem

ent applies for an 
enduring property that is expended by w

ay of a gift to a qualified donee. 
The charity m

ust disburse 100%
 of such an am

ount (w
hich requirem

ent is 
satisfied by the gift itself). This m

eans that the transferor charity w
ould be 

able to include the am
ount of enduring property it transfers to a qualified 

donee in order to m
eet its disbursem

ent quota obligation, w
hich w

ould 
offset the increase in disbursem

ent quota of the transferor charity as a 
result of disposing of the enduring property to the qualified donee. This 
am

endm
ent applies to taxation years after M

arch 22, 2004.
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U
nder the new

 disbursem
ent quota rules, w

hen a charity transfers an en-
during property to another charity (and does not designate the enduring 
property as a specified gift), the transfer w

ould create a disbursem
ent 

quota obligation on the transferor charity to expend 100%
 of the value of 

the property in the year of the transfer under variable “A
.1(a)(ii)” of the 

disbursem
ent quota form

ula. This disbursem
ent quota obligation on the 

transferor charity w
ould be satisfied by the transfer itself, i.e., the trans-

feror charity w
ould include this transfer in satisfying its disbursem

ent 
quota obligation for the year. W

ith respect to the transferee charity, the 
receipt of the enduring property w

ould not create a disbursem
ent quota 

obligation on the charity because enduring property is not included in 
variable “B

” in the disbursem
ent quota form

ula. U
pon the subsequent ex-

penditure of the enduring property by the transferee charity, the expendi-
ture w

ill create a disbursem
ent quota obligation on the charity so that 

it is required to expend 80%
 of the enduring property in the year under 

variable “A
.1(a)(i)” of the disbursem

ent quota form
ula. The expenditure 

itself w
ould be utilized to satisfy the disbursem

ent quota obligation of the 
charity in the year. [See Schedule 4, pg. 324]

If the enduring property being transferred w
as designated by the trans-

feror charity, either inadvertently or purposefully, as a specified gift, such 
a designation w

ould not cause any negative effect on the disbursem
ent 

quota of the transferee charity. 30 H
ow

ever, the transfer itself w
ould create 

a disbursem
ent quota obligation on the transferor charity in the year of 

the transfer. 31 H
ow

ever, the transferor charity w
ould not be able to use the 

transfer itself to satisfy the disbursem
ent quota obligation (including the 

disbursem
ent quota obligation created by this transfer) because it is trans-

ferred as a specified gift. 32 This m
eans that the transferor charity w

ould 
need to spend other funds to satisfy both the disbursem

ent quota obliga-
tion created by this transfer and its other disbursem

ent quota obligations.

The effect of these rules is that there does not appear to be any reason 
for the transferor charity to transfer an enduring property as a specified 
gift; in fact, it m

ay be dangerous to do so for the transferor charity. The 
situation w

here a transferor charity m
ay agree to designate a gift of endur-

ing property to another charity as a specified gift is w
here the transferor 

charity has sufficient disbursem
ent excess from

 previous year(s) that it 
could utilize to satisfy the disbursem

ent quota obligation created by such 
a transfer and there m

ay be som
e benefit to the recipient charity on receiv-

ing the gift as a specified gift so that the transfer w
ould not ever im

pact its 
disbursem

ent quota obligation. [See Schedule 5, pg. 325]

(f) 
Factors to consider in determ

ining how
 to categorize inter-charity 

 transfers
Since different categories of transfer im

pact on the disbursem
ent quota 

obligation and disbursem
ent quota satisfaction of the transferor charity 
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and the transferee charity differently, in determ
ining how

 to categorize a 
transfer of assets from

 one charity to another charity, the follow
ing ques-

tions w
ould need to be asked by the transferor charity:

Q
uestion (1)  

Is the property an enduring property?

Q
uestion (2)  

D
oes the transferor charity require the disbursem

ent to 
satisfy its disbursem

ent quota obligation for the year and/or disbursem
ent 

quota shortfall from
 prior years?

If the answ
er to question (1) above is “no,” and if the answ

er to question 
(2) is “yes,” then the transferor charity w

ould w
ant to transfer the prop-

erty as an ordinary gift, not as a specified gift, in order to be able to utilize 
the transfer to satisfy its disbursem

ent quota obligation. H
ow

ever, the 
transferee charity w

ould need to include the transfer in its disbursem
ent 

quota obligation for the follow
ing year. If, how

ever, the transferor char-
ity transfers the property as a specified gift, the transferor charity cannot 
use the transfer to satisfy its disbursem

ent quota obligation for the year 
and the transfer does not create any disbursem

ent quota obligation for the 
transferee charity.

If the answ
ers to both questions (1) and (2) above are “no,” then the trans-

feror charity m
ay choose to transfer the property either as an ordinary gift 

or as a specified gift. If the property is transferred as an ordinary gift, and 
since the transferor charity does not need to include the transfer in order 
to satisfy its disbursem

ent quota obligation for the year, the transfer w
ill 

lead to a disbursem
ent quota excess for the transferor charity for use in 

future years. The transferee charity w
ould need to include the transfer in 

its disbursem
ent quota obligation for the follow

ing year. If the property is 
transferred as a specified gift, the transferor charity cannot use the trans-
fer to satisfy its disbursem

ent quota obligation for the year, w
hich is not 

problem
atic for the transferor charity since its response to (2) is “no.” 

The transfer w
ould not create any disbursem

ent quota obligation for the 
transferee charity.

If the answ
er to question (1) above is “yes” and if the transferor char-

ity transfers the enduring property to the transferee charity, the transfer 
w

ould create a disbursem
ent quota obligation on the transferor charity, 

w
hich w

ill be satisfied by the transfer itself. If the answ
er to question 

(2) is “yes,” the transfer w
ould not be of benefit to the transferor charity 

in relation to the satisfaction of its other disbursem
ent quota obligation 

because the transfer w
ould be utilized to satisfy the disbursem

ent quota 
obligation by the transfer itself. In relation to the transferee charity, the 
transfer w

ould not affect its disbursem
ent quota obligation until it is ex-

pended by the transferee charity.

If the answ
er to question (1) above is “yes” and if the transferor charity 

transfers the enduring property as a specified gift to the transferee char-
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ity, the transfer itself w
ould create a disbursem

ent quota obligation on 
the transferor charity in the year of the transfer and the transferor charity 
w

ould not be able to use the transfer itself to satisfy the disbursem
ent 

quota obligation created by this transfer or any other disbursem
ent quota 

obligation of the transferor charity (i.e., if the answ
er to question (2) is 

“yes”). This m
eans that the transferor charity w

ould need to use other 
expenditure in the year to satisfy both the disbursem

ent quota obligation 
created by this transfer and its other disbursem

ent quota obligation. The 
transfer does not create any disbursem

ent quota obligation for the trans-
feree charity.

(g) Transfer as a result of penalty
Subsection 149.1(1.1) of the A

ct provides that a gift or expenditure m
ade 

by a registered charity w
ould not be considered in determ

ining w
heth-

er it has m
et its annual disbursem

ent quota if the gift is m
ade by w

ay 
of a specified gift or if the expenditure is on political activities. 33 N

ew
 

subparagraph 149.1(1.1)(c) provides that a transfer to another registered 
charity under that Part does not qualify as an expenditure for the purposes 
of calculating the transferor’s disbursem

ent quota. This am
endm

ent ap-
plies in respect of notices of intention to revoke the registration of a char-
ity and to notices of assessm

ent issued by the M
inister after the day that 

is 30 days after R
oyal A

ssent.

8. 
Inter-C

harity Transfers Involving F
ive-Year G

ifts
Inter-charity transfers involving five-year gifts under paragraph (b) of the def-
inition of enduring property are treated differently from

 inter-charity transfers 
of other types of enduring property under paragraph (d) of the definition. This 
section of the article includes brief com

m
ents regarding the transfer of five-year 

gifts betw
een charities.

If a donor transfers a property to a charitable organization to be expended on the 
charity’s program

, it cannot qualify as a five-year gift because such gifts can only 
be created w

hen property is transferred from
 a registered charity to a charitable 

organization. A
 donor w

ho is not a registered charity cannot create such a gift.

If a donor charity transfers property to a charitable organization to be used for its 
fundraising expenses over a five-year period, such a gift w

ould also not qualify 
as a five-year gift. This is because a five-year gift could only be used in the trans-
feree charitable organization’s charitable program

 or adm
inistration or be used to 

acquire tangible capital property to be used in its charitable program
. Fundrais-

ing expenses do not qualify for these expenses.

If a donor charity A
 transfers unrestricted property to a charitable organization B

 
that deals at arm

’s length w
ith charity A

 to be used for charity B
’s charitable pro-

gram
 to be conducted over five years, this transfer w

ould qualify as a five-year 
gift. For the transferor charity A

, the disbursem
ent of the property w

ould allow
 

charity A
 to m

eet its disbursem
ent quota as charity A

 w
ould not have disposed 
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of an enduring property. C
harity B

, how
ever, w

ill have received an enduring 
property. Therefore the receipt of the five-year gift does not create a disburse-
m

ent quota obligation for charity A
 in the year w

hen the property w
as received. 

R
ather, w

hen charity B
 disposes of the property in the follow

ing five years, the 
expenditure w

ill create a disbursem
ent quota obligation on charity B

 so that it is 
required to expend 80%

 of the enduring property in the sam
e year under variable 

“A
.1(a)(i)” of the disbursem

ent quota form
ula. The expenditure itself w

ould be 
utilized to satisfy the disbursem

ent quota obligation of charity B
 in the year it is 

expected.

9. 
Sum

m
ary of O

ther Issues Involving D
isbursem

ent Q
uota 34

In addition to the new
 disbursem

ent quota rules enacted by B
ill C

-33, the fol-
low

ing is a sum
m

ary of som
e of the m

ore com
m

on questions regarding disburse-
m

ent quotas.

(a) W
hat expenditures count tow

ards satisfying the disbursem
ent quota?

N
either the A

ct nor the Incom
e Tax Regulations contain a provision that 

expressly deals w
ith how

 a registered charity m
ay satisfy its disbursem

ent 
quota under subsection 149.1(1) of the A

ct. H
ow

ever, this issue is in-
directly dealt w

ith by paragraphs 149.1(2)(b), 149.1(3)(b) and 149.1(4)(b) 
of the A

ct, w
hich provide that a registered charity m

ay have its charitable 
registration revoked w

here it “fails to expend in any taxation year, on 
charitable activities carried on by it and by w

ay of a gifts m
ade to quali-

fied donees, am
ounts the total of w

hich is at least equal to the [organiza-
tion’s/foundation’s] disbursem

ent quota for the year.”

A
 registered charity’s disbursem

ent quota m
ay be satisfied in tw

o w
ays: 

(1) by expending am
ounts by w

ay of gift to qualified donees; and (2) by 
expending am

ounts on charitable activities carried on by it.

(i) 
Q

ualified donees
Subsection 149.1(1) of the A

ct provides that qualified donees are en-
tities that can issue official donation receipts for gifts from

 individ-
uals and corporations. 35 They consist of the follow

ing:

registered charities in C
anada;

registered C
anadian am

ateur athletic associations;

registered national arts service organizations; 36

housing corporations resident in C
anada constituted exclusive-

ly to provide low
-cost housing for the aged;

C
anadian m

unicipalities;

the U
nited N

ations and its agencies;

universities outside C
anada listed in Schedule V

III of the In-
com

e Tax Regulations;

•••••••
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charitable organizations outside C
anada to w

hich H
er M

ajesty 
in right of C

anada (the federal governm
ent or its agents) has 

m
ade a gift during the fiscal period or in the 12 m

onths im
m

edi-
ately preceding the period; and

H
er M

ajesty in right of C
anada or a province (that is, the federal 

governm
ent, a provincial governm

ent, or their agencies).

O
n February 27, 2004, the list of “qualified donees” w

as expanded to 
include m

unicipal or public bodies perform
ing a function of govern-

m
ent in C

anada. 37

The disbursem
ent of m

onies to any of these organizations w
ill count 

tow
ards satisfaction of the disbursem

ent quota. 38

(ii) C
haritable activities

C
R

A
 w

ill consider m
oney to be spent directly on charitable activities 

w
hen its expenditure is essential to providing the charitable program

. 
This includes the salaries of persons perform

ing, or assisting in the 
perform

ance of, actual charitable w
ork and disbursem

ents for equip-
m

ent used in charitable activities. It does not include am
ounts spent 

on m
anagem

ent, general adm
inistration, and fundraising. 39

M
oney spent on “deem

ed charitable activities” w
ill not count tow

ards 
the disbursem

ent quota in all instances. The A
ct deem

s m
oney spent 

by a registered charity on certain political activities to be m
oney spent 

by that charity in furtherance of its charitable purposes. 40 N
everthe-

less, the A
ct provides elsew

here that such expenditures do not count 
tow

ards the charity’s disbursem
ent quota. 41

(b) O
nce the disbursem

ent quota has been m
et, can a registered charity dis-

burse funds to another charity that does not constitute a qualified donee?
C

haritable organizations are required to devote all of their resources to 
charitable activities carried on by the organization itself. 42 W

ith respect 
to charitable foundations, the A

ct does not specifically contem
plate how

 
it m

ay disburse funds after it has m
et its disbursem

ent quota for the year. 
The A

ct requires that charitable foundations be “constituted and operated 
exclusively for charitable purposes.” 43 In turn, the A

ct defines “charit-
able purposes” as m

erely including the disbursem
ent of funds to quali-

fied donees. 44 In other w
ords, the A

ct does not restrict the definition of 
“charitable purposes” to the disbursem

ent of funds to qualified donees or 
to the perform

ance of charitable activities directly by a charitable founda-
tion. Subject to the com

m
ents below

, it w
ould therefore seem

 that once a 
public foundation has m

et its disbursem
ent quota for the year (w

hich, as 
indicated above, requires that the prescribed am

ount be spent directly on 
charitable activities or indirectly through gifts to qualified donees), it is 
free to disburse funds to charities that do not constitute qualified donees.

••
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This practice w
as approved of by C

R
A

 several years ago, but C
R

A
 later 

reversed its position on this issue 45 and now
 takes the position that neither 

charitable organizations nor foundations m
ay disburse funds to a charity 

that is a non-qualified donee even if (i) the donor charity’s disbursem
ent 

quota is m
et and (ii) the donee constitutes a charity at com

m
on law

. In 
D

ecem
ber 2002, subsections 149.1(2), (3), and (4) w

ere proposed to be 
am

ended to provide that gifts m
ade by a charity to a non-qualified donee 

w
ould becom

e cause for revocation of the charitable status of the char-
ity. 46

(c) W
hat happens if the disbursem

ent quota is exceeded in a particular taxa-
tion year?
There w

ill be a disbursem
ent excess for a particular year w

here all am
ounts 

expended by a charity on charitable activities carried on by it or by w
ay of 

gifts to qualified donees (but not including specified gifts or expenditures 
on political activities) exceed its disbursem

ent quota for the year.

A
 charity can em

ploy a disbursem
ent excess in one of tw

o w
ays: 47

(i) 
The disbursem

ent excess can be applied against a disbursem
ent short-

fall occurring in the im
m

ediately preceding taxation year; or

(ii) The disbursem
ent excess can be draw

n on for up to five subsequent 
taxation years to help the charity m

eet its disbursem
ent quota in those 

years. The excess expenditures need not be evenly spread over the 
five years. That portion of a disbursem

ent excess used in one year 
cannot be used in any of the rem

aining carryover years.

(d) W
hat happens if the disbursem

ent quota is not m
et in a particular taxation 

year?
The A

ct provides that a charity m
ay have its charitable registration re-

voked for failure to m
eet its disbursem

ent quota in a particular year. 48 In 
practice, how

ever, de-registration is not likely to occur unless there have 
been continuous failures to m

eet the disbursem
ent quota.

A
part from

 de-registration, the A
ct provides tw

o w
ays of dealing w

ith 
disbursem

ent shortfalls:

First, as indicated above, disbursem
ent excesses from

 the preceding five 
taxation years and/or from

 the im
m

ediately subsequent taxation year m
ay 

be applied against disbursem
ent shortfalls. (The fact alone that the A

ct 
contem

plates that a disbursem
ent shortfall in one year m

ay be offset by a 
disbursem

ent excess from
 the subsequent year is suggestive that deregis-

tration should not result from
 a single failure to m

eet the disbursem
ent 

quota.)

Second, a charity m
ay apply to have its disbursem

ent quota reduced for 
the particular taxation year. 49 This requires that the charity m

ake an ap-
plication in prescribed form

 (Form
 T2094 50). Such an application w

ill be 
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successful only if (i) the charity has used its disbursem
ent excess from

 
prior years and (ii) the disbursem

ent shortfall is due to extraordinary cir-
cum

stances beyond the charity’s control. 51 M
oreover, such a relief w

ould 
only be granted for the purpose of allow

ing a charity to correct a defi-
ciency in m

eeting its disbursem
ent quota and w

ould not be granted for an 
indefinite period. 52

(e) H
ow

 can a charity accum
ulate funds for large-scale projects and still m

eet 
its disbursem

ent quota?
It is indicated above that one of the objectives of the disbursem

ent quota 
is to prevent charities from

 accum
ulating excessive funds. O

ne negative 
consequence of this is that m

eeting its disbursem
ent quota can prevent a 

charity from
 accum

ulating sufficient funds to m
ake m

ajor purchases out 
of cash and to thereby escape the interest costs associated w

ith financing 
such purchases. There are, how

ever, tw
o basic m

ethods w
hereby a charity 

m
ay accum

ulate property for large-scale projects 53 w
ithout running the 

risk of disbursem
ent shortfalls:

(i) 
It m

ay apply under subsection 149.1(8) of the A
ct for perm

ission 
to accum

ulate property. (There is no specific application form
.) The 

application m
ust specify the purpose for w

hich the charity w
ants to 

accum
ulate property, the am

ount required to be accum
ulated, and the 

length of tim
e over w

hich the charity w
ill need to accum

ulate the 
property.

If the application is approved, then the am
ount of the property ac-

cum
ulated during each year of the accum

ulation period, including 
the incom

e earned on this property, w
ill count tow

ards the charity’s 
disbursem

ent quota in each year. The ultim
ate expenditure of the ac-

cum
ulated funds at the end of the accum

ulation period w
ill have no 

im
pact on the disbursem

ent quota in the year of expenditure. (This is 
to avoid having the sam

e funds counted tw
ice tow

ards satisfaction of 
the disbursem

ent quota.)

If the application is approved and the accum
ulated property is not 

used for the specified purpose w
ithin the required tim

e, then subsec-
tion 149.(9) of the A

ct requires that the accum
ulated property, in-

cluding the incom
e earned on it, be included in the charity’s incom

e 
as receipted incom

e. The tim
ing of this w

ill be the earlier of (i) the 
expiration of the accum

ulation period or (ii) the tim
e at w

hich the 
charity decided not to use the property for the specified purpose. This 
w

ill increase the disbursem
ent quota requirem

ent for the follow
ing 

taxation year.

(ii) It can encourage its donors to donate enduring property to the char-
ity, including gifts by w

ay of bequest or inheritance or ten-year gifts. 
C

haritable organizations can also encourage transfers from
 other 
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registered charities to m
ake “five-year” gifts. The disbursem

ent 
quota consequences of enduring property are discussed elsew

here in 
this article.

O
f these tw

o m
ethods of accum

ulating property for large-scale projects, 
the m

ost preferable m
ethod m

ay be to obtain perm
ission to accum

ulate 
property under subsection 149.1(8) of the A

ct. This is because, unlike the 
accum

ulation of enduring property, the accum
ulation of funds under sub-

section 149.1(8) w
ill, as indicated above, count tow

ards fulfillm
ent of the 

charity’s disbursem
ent quota in each year of the accum

ulation period.

(f) 
H

ow
 w

ill the re-designation of a charity im
pact its disbursem

ent quota?
C

harities are designated as charitable organizations, public foundations, 
or private foundations. A

s w
as indicated above, prior to the enactm

ent of 
B

ill C
-33, the disbursem

ent quotas w
ere different for these three categor-

ies of charities. A
fter the enactm

ent of B
ill C

-33, under the new
 disburse-

m
ent rules, the disbursem

ent quota rules for charitable organizations and 
public foundation are the sam

e. The happening of any event that results 
in a charity being re-designated from

 charitable organizations or public 
foundations to private foundations and vice versa w

ill therefore alter the 
disbursem

ent quota of that charity.

A
 re-designation m

ay be brought about in tw
o w

ays: (i) The M
inister 

of N
ational R

evenue m
ay exercise his/her discretion under subsection 

149.1(6.3) of the A
ct to re-designate a charity; or (ii) the charity m

ay 
itself request that it be re-designated by subm

itting a com
pleted Form

 
T2095, Registered C

harities: Application for Re-designation. 54

A
 charity’s designation as a charitable organization, public foundation, or 

private foundation is based m
ainly on the follow

ing variables: 55

Source of funding and com
position of board – For charitable organi-

zations and public foundations, the A
ct currently provides that m

ore 
than 50%

 of directors or trustees m
ust deal w

ith each other at arm
’s 

length, and not m
ore than 50%

 of the capital m
ay be contributed 

by one person or a group w
ho do not deal w

ith each other at arm
’s 

length. D
ue to requests from

 the public, the definitions of charitable 
organizations and public foundations are proposed to be am

ended to 
perm

it a donor to contribute m
ore than 50%

 of the charity’s capital 
as long as the donor does not control the charity or represent m

ore 
than 50%

 of the directors or trustees of the charity. 56 The definition 
of private foundations rem

ains unchanged, i.e., it is not a requirem
ent 

that m
ore than 50%

 of the directors or trustees of a private founda-
tion be at arm

’s length, and it is not a requirem
ent that not m

ore than 
50%

 of funds received be from
 one donor or donors w

ho are at arm
’s 

length.

•
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D
isbursem

ent of incom
e – C

haritable organizations m
ay not disburse 

m
ore than 50%

 of their incom
e annually to qualified donees, 57 unless 

they are associated charities. 58 Public foundations, how
ever, m

ust 
give m

ore than 50%
 of their incom

e annually to other qualified do-
nees. 59 Private foundations m

ay give funds to other qualified donees. 
It is not clear from

 the A
ct w

hether there is any requirem
ent on pri-

vate foundations to give m
ore than 50%

 of their incom
e annually to 

other qualified donees. 60

Form
 of organization – C

haritable organizations can be organized 
either as corporations, unincorporated associations established by 
constitution, or charitable trusts.  61 Public and private foundations 
m

ust either be corporations or trusts. 62

R
elated business – C

haritable organizations 63 and public foundations 
can carry on related businesses. 64 Private foundations, how

ever, m
ay 

not carry on any business activity; otherw
ise, their charitable status 

m
ay be revoked. 65

B
orrow

ing – Public and private foundations are prohibited from
 in-

curring debts other than debts for current operating expenses, the pur-
chase and sale of investm

ents, or the adm
inistration of the charitable 

activities. 66 H
ow

ever, these restrictions do not apply to charitable 
organizations.

C
ontrol of other corporations – Public and private foundations are 

prohibited from
 acquiring control of any corporation. 67 G

enerally, 
control occurs w

hen the foundation ow
ns 50%

 or m
ore of a corpo-

ration’s issued share capital, having full voting rights under all cir-
cum

stances. 68 H
ow

ever, a foundation that has not bought m
ore than 

5%
 of these shares but is given a bloc of shares that brings up its total 

holding to m
ore than 50%

 w
ill not be considered to have acquired 

control of the corporation. 69 The restrictions that apply to founda-
tions do not apply to charitable organizations. 70

A
 charity m

ust keep these variables in m
ind so as to avoid inadvertently 

taking any action that could result in its being re-designated and thereby 
subjected to a new

, potentially m
ore onerous disbursem

ent quota. This 
could be the case, for exam

ple, if a public foundation took any action that 
could result in it being re-designated as a private foundation. This w

ould 
result if the public foundation elected board m

em
bers m

ore than 50%
 of 

w
hom

 do not deal at arm
’s length w

ith each other or if it repeatedly ac-
cepted very large gifts from

 a single donor or group of donors that do not 
deal at arm

’s length w
ith one another and w

ith m
ore than 50%

 of each 
trustee, director, officer, or sim

ilar official.

•••••
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10. Sum
m

ary of the N
ew

 D
isbursem

ent Q
uota R

ules
Table 1 (see pg. 318) sum

m
arizes the calculation of the disbursem

ent quota in 
order to assist charities and their advisors in developing a better understanding 
of the new

 rules.

C
onclusion

The above is a sum
m

ary of the new
 disbursem

ent quota rules for charities. A
l-

though m
any aspects of the new

 rules reflect a bona fide attem
pt by the D

epart-
m

ent of Finance to address a num
ber of problem

s facing charities involving the 
disbursem

ent quota, the com
plexities introduced by the new

 disbursem
ent quota 

rules are such as to m
ake them

 difficult, if not im
possible, for the average charity 

to understand, let alone com
ply w

ith. Even w
ith a detailed D

isbursem
ent Q

uota 
W

orksheet for the R
egistered C

harity Inform
ation R

eturn - T3010A
 to assist in 

the annual calculation of the disbursem
ent quota, charities w

ill still be left in a 
vulnerable position. This is because charities not only need to be able to com

pute 
the disbursem

ent quota at their fiscal year end for purposes of com
pleting their 

T3010A
, but they also need to have a good w

orking know
ledge of the com

puta-
tion of the disbursem

ent quota that they are required to satisfy in order to enable 
them

 to m
ake inform

ed decisions w
hen planning their receipt and disbursem

ent 
of funds throughout the year so that their decisions w

ill not negatively im
pact 

their ability to m
eet their disbursem

ent quota requirem
ents.

In addition, there are concerns about the application of the reduced 3.5%
 dis-

bursem
ent quota being extended from

 charitable foundations to charitable or-
ganizations and the rem

oval of the exem
ption of transfers of capital to charit-

able organizations from
 other registered charities. This is a m

ajor change in tax 
policy by the D

epartm
ent of Finance that w

ould blur the line betw
een public 

foundations and charitable organizations to the point that the need for the separ-
ate category of public foundations m

ay be elim
inated all together, leaving only 

charitable organizations and private foundations. The new
 disbursem

ent rules 
are very com

plex and m
ay leave m

any registered charities, as w
ell as their advis-

ors, confused about how
 to im

plem
ent the new

 provisions on both a day-to-day 
basis and in com

pleting their T3010 Inform
ation R

eturns.
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Table 1: Calculation of Disbursement Quota Under Bill C-33
Registered Charities New Disbursement Quota = A + A.1 + B + B.1

“A” “A.1” “B” “B.1”

Charitable Organizations and 
Public Foundations

80% of all eligible amount 
of gifts for which the charity 
issued donation receipts in its 
immediately preceding taxa-
tion year, other than:

(a) gifts of enduring property;

(b) gifts received from other 
registered charities.

“Enduring properties” include 
properties that are:

(a) gifts of bequest or inherit-
ance, including life insurance 
proceeds, RRSPs, and RRIFs 
by direct beneficiary designa-
tion

(b) gifts received by a charit-
able organization from another 
registered charity, where the 
majority of directors and 
trustees of the donor charity 
deal at arm’s length with the 
recipient charitable organiza-
tion, provided that the gift is

The amount by which

(a) the total of

(i) 80% of the amount by 
which the total amount of en-
during property owned by the 
charity to the extent that they 
are expended in the year, and

(ii) the fair market value (at 
the time of the transfer) of 
enduring property (other than 
enduring property that was 
received by the charity as a 
specified gift) transferred by 
the charity in the taxation year 
by way of gift to qualified 
donees 

exceeds

(b) the amount claimed by the 
charity that may not exceed 
the lesser of

(i) 3.5% of the amount deter-
mined for “D” and

80% of all amounts received 
from other registered charities 
in its immediately preced-
ing taxation year, other than 
specified gifts and enduring 
property

B.1 = C x 0.035 [D – (E + 
F)]/ 365

“C” = number of days in the 
taxation year

“D” =

(a) average value of the 
charity’s assets in the 24 
months immediately preceding 
the taxation year that were 
not used directly in charitable 
activities or administration of 
the charity, if that amount is 
greater than $25,000

(b) in any other case, it is nil

“E” = “A.1”(a)(ii) + 5/4 of 
(“A” + “A.1”(a)(i))

“F” = 5/4 of “B” which is 

= 100% of all amounts 
received from registered 
charities in its immediately 
preceding taxation year

Contiued on next page.
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Registered Charities New Disbursement Quota = A + A.1 + B + B.1

“A” “A.1” “B” “B.1”

Charitable Organizations and 
Public Foundations (cont’d)

subject to a trust or direc-
tion requiring that the gift 
be utilized over a period not 
exceeding five years to acquire 
tangible capital property to be 
used directly in its charitable 
activities or administration, 
or to be used in the course of 
a program of charitable activ-
ities that could not reasonably 
be completed within one year 
after having received the gift 
(Note that this paragraph does 
not apply to gifts received by 
public foundations)

(ii) the capital gains pool of 
the charity for the taxation 
year (defined in the note to 
the table)

NOTE:

“Enduring property” not 
included in subparagraph (a)(i) 
of “A.1” =

(a) enduring properties de-
scribed in subparagraph (a)(ii) 
of “A.1” ;

(b) enduring properties 
received by the charity as 
“specified gifts”; and

(c) bequests or inheritance 
received by the charity in a 
taxation year that included any 
time before 1994

(c) ten-year gifts

(d) gifts received by the 
charity as a transferee of 
enduring property that are 
gifts of bequest or inheritance 
and ten-year gifts from either 
an original recipient charity 
or another transferee charity, 
provided that if the gifts are 
ten-year gifts, the gifts are 
subject to the same terms and 
conditions under the trust or 
direction

Continued on next page.
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Registered Charities New Disbursement Quota = A + A.1 + B + B.1

“A” “A.1” “B” “B.1”

Private Foundations same as above same as above Same as above, except 100%, 
rather than 80%

Same as above, except that “F” 
= “B”, not 5/4 of “B”

NOTE: “Capital gains pool” of a registered charity for a taxation year = the total of all capital gains of the charity from the disposition of enduring properties after 
March 22, 2004, that are declared by the charity in its T3010 Information Return for the taxation year during which the disposition occurred, that exceeds the lesser 
of the following two amounts:

• The amount determined according to paragraph (a) of variable “A.1,” i.e., the total of 80% of enduring property expended by the charity under subparagraph (a)(i) 
and the full fair market value of enduring property transferred by the charity to a qualified donee under subparagraph (a)(ii).

• The amount claimed by the charity according to paragraph (b) of variable “A.1,” i.e., the amount claimed by the charity that may not exceed the lesser of 3.5% of 
the charity’s investment assets and its capital gains pool.

However, the capital gain from the disposition of a bequest or inheritance received by the charity before 1994 is not included. 
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SCHEDULE 1
Calculation of Disbursement Quota under the Rules Prior to Bill C-33

Registered  Charities Disbursement Quota = A + A.1 + B + {C x 0.045 [D – (E + F)]}÷365 + G

“A” “A.1” “B” {C x 4.5% [D – (E + F)]}÷365

Charitable  Organizations 80% of the all amounts for 
which the charity issued a dona-
tion receipt in its immediately 
preceding taxation year, other 
than:

(a) a gift of capital received by 
way of bequest or inheritance;

(b) a ten-year gift; and

(c) a gift received from another 
registered charity 

80% of the amounts that are (1) 
gifts of (i) capital received by 
way of bequests or inheritance 
for taxation years that begin 
after 1993 and (ii) ten-year gifts 
whenever received, (2) have 
previously been excluded from 
the charity’s disbursement quota 
when calculating “A”, and (3) 
are spent by the charity in the 
year

N/A N/A

Public  Foundations same as above same as above 80% of all amounts received 
from other registered charities 
in its immediately preceding 
taxation year, other than speci-
fied gifts

4.5% of [“D” - “E” – “F”]

“D” = average value of assets of 
the foundation in the immedi-
ately preceding 24 months that 
were not used directly in charit-
able activities or administration 
of the foundation

“E” = 5/4 of (“A” + “A.1”) = 
100% of (“A” + “A.1” )

“F” = 5/4 of “B” = 100% of all 
amounts received from regis-
tered charities in its immediately 
preceding taxation year, other 
than specified gift

Private Foundations same as above same as above Same as above, except 100%, 
rather than 80%

Same as above, except that

“F” = “B”, not 5/4 of “B” 
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SCHEDULE 2
Transfer of an ordinary gift between charities

Ordinary gifts

(i.e., not specified gift, not 
enduring property)

Transferor charity Transferee charity
DQ obligation DQ satisfaction DQ obligation DQ satisfaction

Ordinary gift $100

Charity A Æ Charity B in 
year 1

N/A $100 expended can be used to 
satisfy DQ obligation of Char-
ity A in year 1

• If Charity B is either a charit-
able organization or a public 
foundation: has to expend $80 
in year 2

• If Charity B is a private foun-
dation: has to expend $100 in 
year 2

(i.e.,“B” in DQ formula)

N/A

When Charity B spends the 
$100 in year 2

N/A N/A N/A $100 expended can be used to 
satisfy DQ obligation in year 
2 (must expend at least $80 
of the $100f for a charitable 
organization or a public foun-
dation and $100 for a private 
foundation)
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SCHEDULE 3
Transfer of a specified gift between charities.

Specified gifts

(includes enduring property 
received as specified gifts)

Transferor charity Transferee charity

DQ obligation DQ satisfaction DQ obligation DQ satisfaction

Specified gift $100

Charity A Æ Charity B in 
year 1

N/A —

Charity A cannot use the $100 
to satisfy its DQ obligation 
in year 1 (b/c 149.1(1.1)(a) 
exclusion of specified gifts)

—

Charity B is not obligated to 
expend any of the $100 in 
year 2 (b/c specified gifts are 
excluded from A.1 and B of 
DQ formula)

N/A

When Charity B spends the 
$100 in a subsequent year

N/A N/A N/A $100 expended can be used to 
satisfy DQ obligation in the 
year when the gift is expended 
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SCHEDULE 4
Transfer of an enduring property between charities

Enduring property Transferor charity Transferee charity
DQ obligation DQ satisfaction DQ obligation DQ satisfaction

Enduring property $100

Charity A Æ Charity B

(provided that the property 
was not received as a specified 
gift)

Charity A will be required to 
expend 100% of the fmv of the 
enduring property (i.e. $100 
in this case) in year 1 under 
A.1(a)(ii) in DQ formula,

$100 expended can be used to 
satisfy DQ obligation in year 1

(which would in and of itself 
satisfy the DQ obligation cre-
ated by making the gift under 
A.1(a)(ii) in DQ formula

—

no effect on DQ

(b/c EP is exempt from B in 
DQ formula)

—

no effect on DQ until such 
time as Charity B expends 
the gift

Net effect = DQ neutral for transferor charity
When Charity B expends the 
$100 in a subsequent year

N/A N/A When Charity B expends 
the gift in a subsequent year, 
Charity B will be required to 
expend at least $80 in the year 
when the gift is expended

(i.e., A.1(a)(i) in DQ formula)

$100 expended can be used 
to satisfy the DQ obligation 
in the year when the gift is 
expended

(which would in and of itself 
satisfy the DQ obligation cre-
ated by making the gift under

A.1(a)(i) 2), in DQ formula 
(must expend at least $80 of 
the $100)
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SCHEDULE 5
Transfer of an enduring property designated as a specified gift between charities

Enduring property Transferor charity Transferee charity

DQ obligation DQ satisfaction DQ obligation DQ satisfaction

Enduring property $100

If Charity A Æ Charity B 
but Charity A designates it as 
specified gift

Charity A will be required to 
expend $100 in year 1 under 
A.1(a)(ii) in DQ formula

—

Charity A cannot use the $100 
to satisfy its DQ obligation 
in year 1 (b/c 149.1(1.1)(a) 
exclusion of specified gifts)

—

Charity B is not obligated to 
expend any of the $100 in 
year 2

(b/c specified gifts are ex-
cluded from A.1 and B of DQ 
formula)

N/A

By designating the transfer as a specified gift, Charity A will 
have to meet the A.1 DQ obligation created by this transfer with 
other expenditure

When Charity B spends the 
$100 in a subsequent year

N/A N/A N/A $100 expended can be used to 
satisfy DQ obligation in the 
year when the gift is expended
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N
O

T
E

S
 1. 

See C
anada R

evenue A
gency, Inform

ation C
ircular R

C
 4108, “R

egistered C
harities and 

the Incom
e Tax A

ct,” updated M
ay 7, 2002. 

 2. 
R

.S.C
. 1985, c. 1 (5th Supp.).

 3. 
A Second Act to Im

plem
ent C

ertain Provisions of the Budget Tabled in Parliam
ent on 

M
arch 23, 2004.

 4. 
Budget Im

plem
entation Act, 2004, N

o. 2., R
.S.C

., 2005, c. 19.

 5. 
The N

ovem
ber 2006 proposal is a package of changes that consolidates and further 

am
ends previously proposed am

endm
ents introduced by the D

epartm
ent of Finance on 

D
ecem

ber 20, 2002, D
ecem

ber 5, 2003, February 27, 2004, and July 18, 2005, as w
ell as 

am
ending provisions enacted by B

ill C
-33. The N

ovem
ber 2006 A

m
endm

ents are avail-
able on the D

epartm
ent’s w

ebsite. 

 6. 
For a discussion on the definitions for charitable organizations, public foundations, and 
private foundations, please see “D

isbursem
ent Q

uotas: W
hat are they and how

 to com
-

ply,” by M
.E. H

offstein and A
dam

 Parachin, presented at the 2 nd N
ational Sym

posium
 on 

C
harity Law

 on A
pril 14, 2004. 

 7. 
A

lthough the definition for disbursem
ent quota in subsection 149.1(1) only m

akes refer-
ence to charitable foundations, this definition in effect also applies to charitable organiza-
tions – See paragraph 149.1(2)(b) and definition for “disbursem

ent excess” in subsection 
149.1(21) of the A

ct. 

 8.  
(a) 

Variables “A
” and “A

.1” w
ere the sam

e as above in relation to the disbursem
ent 

quota for charitable organizations.

 
 

(b) 
Variable “B

” w
as 80%

 of all am
ounts received from

 other registered charities in its 
im

m
ediately preceding taxation year, other than specified gifts. For an explanation of the 

m
eaning of “specified gifts,” see the section in this article in relation to the inter-charity 

transfer of specified gifts. 

 
 

(c) 
4.5%

 of variable “D
”, having first deducted variables “E” and “F” from

 “D
” (w

here 
variable “C

” in the form
ula is the num

ber of days in the taxation year).

 
 

(d) 
Variable “D

” w
as the average value (i.e., the “prescribed am

ount”) of assets of the 
public foundation in the im

m
ediately preceding 24 m

onths that w
as not used directly in 

charitable activities or adm
inistration of the foundation. R

egulations 3700 to 3702 of 
the Incom

e Tax Regulations provide a detailed m
echanism

 to calculate the “prescribed 
am

ount” for purposes of calculating “D
.”

 
 

(g) 
Variable “G

” w
as a defined am

ount in the first ten taxation years of a public founda-
tion com

m
encing after 1983 and therefore w

as no longer relevant in 2005.

 
 

(f) 
Variable “F” w

as 5/4 of “B
,” i.e., 100%

 of all am
ounts received from

 registered 
charities in its im

m
ediately preceding taxation year, other than specified gifts.

 
 

(e) 
Variable “E” w

as 5/4 of the total of “A
” and “A

.1” for the year, i.e., 100%
 of the 

am
ounts included w

hen calculating “A
” and “A

.1” referred to above, rather than 80%
.

 9. 
B

.1 = C
 x 0.035 [D

 – (E + F)]/365) w
here:

 
 

C
 = num

ber of days in the taxation year, in order to prorate B
.1 if there are less than 365 

days in the charity’s taxation year.
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D
 = average value of the charity’s assets in the 24 m

onths im
m

ediately preceding the 
taxation year that w

ere not used directly in charitable activities or adm
inistration of the 

charity.

 
 

E = A
.1(a)(ii) + 5/4 of (A

 + A
.1(a)(i))

 
 

F = 5/4 of B

 10. 
This is because regulations are passed by G

overnor in C
ouncil, w

ithout the need to be 
passed by Parliam

ent. The reduction of the 4.5%
 disbursem

ent quota to 3.5%
 applies to 

taxation years of public and private foundations that begin after M
arch 22, 2004. The ap-

plication of the reduced 3.5%
 disbursem

ent quota to charitable organizations is explained 
in the next section of this paper.

 11. 
This am

endm
ent w

as achieved by changing the reference to “public foundation” or 
“charitable foundation” in the definition of disbursem

ent quota in subsection 149.1(1) to 
“registered charity” and inserting references to “charitable organization” in other provi-
sions of the A

ct w
here applicable. Paragraph 149.1(2)(b), dealing w

ith the circum
stances 

under w
hich the charitable status for charitable organizations m

ay be revoked, has also 
been am

ended to reflect that the 3.5%
 disbursem

ent quota applies to charitable organ-
izations. A

lternate w
ording for paragraph 149.1(2)(b) has also been introduced to deal 

w
ith the transition period for the application of the 3.5%

 disbursem
ent quota to charit-

able organizations betw
een 2004 and 2008. Sim

ilarly, paragraph 149.1(21)(c) regarding 
“disbursem

ent excess” for charitable organizations has also been am
ended to reflect the 

changes to the calculation of disbursem
ent quota (“disbursem

ent excess” is the am
ount 

by w
hich a registered charity’s expenditure in the year exceeds its disbursem

ent require-
m

ents for the year). 

 12. 
See subsections 149.1(2), (3) and (4) of the A

ct. For m
ore inform

ation, please see C
harity 

Law
 Bulletin N

o. 73, dated July 21, 2005.

 13. 
Since foundations have alw

ays been required to satisfy the 4.5%
 disbursem

ent quota 
(now

 3.5%
), it is not clear w

hy the de m
inim

us threshold w
ould also need to apply to 

them
. 

 14. 
Variable “A

” includes 80%
 of the total of the eligible am

ounts of gifts for w
hich the char-

ity issued donation receipts in its im
m

ediately preceding taxation year, other than gifts 
that are:

 
 

(a) 
enduring property; or

 
 

(b) 
transfers from

 other registered charities.

 
 

This new
 definition of the 80%

 disbursem
ent quota is calculated upon the “eligible 

am
ounts” of gifts, w

hich is a concept introduced by the D
epartm

ent as early as D
ecem

ber 
2002, w

hich is now
 included in the proposed N

ovem
ber 2006 A

m
endm

ents. The 
N

ovem
ber 2006 A

m
endm

ents proposed to introduce new
 subsection 248(31) to provide 

that the “eligible am
ount” of a gift m

ade after D
ecem

ber 20, 2002 is the am
ount by w

hich 
the fair m

arket value of the property transferred to a charity exceeds the am
ount of the ad-

vantage in respect of the gift. This proposed am
endm

ent, together w
ith other am

endm
ents 

proposed by the N
ovem

ber 2006 A
m

endm
ents, are intended to allow

 a donor to receive 
a donation tax receipt in situations w

hether the donor received a lim
ited advantage as 

governed by the new
 split-receipting rules.

 15. 
D

etails regarding am
endm

ents to subsections 118.1(5.2) and (5.3) of the A
ct concerning 

gifts of life insurance proceeds, registered retirem
ent incom

e fund and registered retire-
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m
ent savings plan as a result of direct beneficiary designation are explained in the next 

section of this article.

 16. 
C

R
A

 requires ten-year gifts be evidenced in w
riting. In light of the am

endm
ents con-

tained in B
ill C

-33, it w
ould appear necessary that in order to allow

 the capital gains 
to be available for encroachm

ent, the docum
ent m

ust also perm
it the original recipient 

charity and a subsequent transferee charity to expend the property before the end of the 
hold period to the extent perm

itted under the definition for disbursem
ent quota in order 

to m
eet the disbursem

ent quota requirem
ent. A

ccording to C
R

A’s Registered C
harities 

and the Incom
e Tax Act, R

C
 4108, the donor m

ust sign the direction to m
ake it valid. The 

direction m
ust also accom

pany the gift; it cannot be added at a later date. 

 17. 
Paragraph (c) does not include gifts received from

 other registered charities, w
hich are 

included in paragraph (d).

 18. 
The English version of the am

endm
ents erroneously m

ade reference to paragraph (b) in-
stead of (c). H

ow
ever, the French version is correct. A

 proposed am
endm

ent is contained 
in the N

ovem
ber 2006 A

m
endm

ents to rectify this error. 

 19. 
U

nder the previous disbursem
ent quota rules, C

R
A

 indicated in Technical Interpretation 
9131785 dated D

ecem
ber 19, 1991 that capital “should not be interpreted broadly to 

include all sources of funding received by w
ay of bequest or inheritance.” A

 charity w
as 

not able to sim
ply assum

e that a charitable gift constitutes a bequest of capital sim
ply be-

cause it w
as m

ade pursuant to the term
s of a w

ill. For exam
ple, if a charity is designated 

in a w
ill as the incom

e beneficiary of a trust established under that w
ill, the charity w

ill 
have received an incom

e rather than a bequest of capital. U
nder the new

 disbursem
ent 

quota rules, this w
ould not be problem

atic for the charity.

 20. 
See also C

R
A’s Registered C

harities N
ew

sletter N
o.15, dated A

pril 2, 2003.

 21. 
B

y am
ending subsections 118.1(5.2) and (5.3) of the A

ct and the definition of enduring 
property.

 22. 
See C

R
A

, Inform
ation C

ircular R
C

 4108 “R
egistered C

harities and the Incom
e Tax A

ct,” 
M

ay 7, 2002, and Sum
m

ary Policy C
SP – T06, dated Septem

ber 3, 2003.

 23. 
See the M

arch 2004 B
udget.

 24. 
For exam

ple, consider a gift of $1,000 to a charitable foundation that is subject to a direc-
tion that it or property substituted therefor be held for a period of not less than ten years. 
A

ssum
e that due to the poor return on investm

ent in the 12 th year (i.e., after the ten year 
restriction has expired), no incom

e is earned on the gift in a particular year. In order to 
m

eet the 4.5%
 disbursem

ent quota, w
hich w

ould be equal to $45, the foundation w
ould 

be required to encroach on the capital (because no incom
e is generated in that year in the 

exam
ple). H

ow
ever, since the 4.5%

 disbursem
ent quota and the 80%

 disbursem
ent quota 

are cum
ulative disbursem

ent obligations, the foundation w
ould be required to disburse 

80%
 of the am

ount of the capital encroached upon to satisfy the 80%
 disbursem

ent quota, 
leaving only 20%

 of the am
ount encroached upon to satisfy the $45 disbursem

ent obli-
gation associated w

ith the 4.5%
 disbursem

ent quota. C
onsequently, although only $45 

of capital is required to satisfy the 4.5%
 disbursem

ent quota, the foundation w
ould be 

required to encroach upon a total of $225 of capital (so that 80%
 of the $225, i.e., $180, 

w
ould be used to satisfy the 80%

 disbursem
ent quota and 20%

 of the $225, i.e., $45, 
w

ould be used to satisfy the 4.5%
 disbursem

ent quota).

 25. 
The calculation for the am

ount for variable “D
” rem

ains substantially the sam
e as the 

definition prior to the am
endm

ent, save and except the de m
inim

us threshold of $25,000 
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m
entioned above. The calculation of variable “D

” is set out in R
egulations 3700 to 3702 

of the Incom
e Tax Regulations to include the average value (i.e., the “prescribed am

ount”) 
of assets of the charity in the 24 m

onths im
m

ediately preceding that taxation year that 
w

as not used directly in charitable activities or adm
inistration of the charity if the am

ount 
of the investm

ent assets calculated under variable “D
” of the disbursem

ent quota form
ula 

is greater than $25,000. W
here the am

ount of investm
ent assets is equal to or less than 

$25,000, variable “D
” w

ould be regarded as nil. It should be noted that the reference to 
variable “D

” for purposes of calculating the lim
it on the encroachm

ent does not take into 
account variables “E” or “F” as required w

hen calculating the 3.5%
 disbursem

ent quota 
under “B

.1” w
hich is described in the form

ula {C
 x 0.035 [D

 – (E + F)]}/365. “B
.1” es-

sentially provides that in applying the 3.5%
 disbursem

ent quota percentage, one w
ould 

exclude item
s that have been taken into account in other parts of the disbursem

ent quota 
as they are expended. Thus “E” is intended to back out expenditures of certain enduring 
property and expenditures of receipted donation because they are otherw

ise brought into 
the disbursem

ent quota test and “F” backs out receipts from
 other charities w

hich are 
otherw

ise included in variable “B
.”

 26. 
See subparagraph A

.1(a)(i).

 27. 
See subparagraph A

.1(a)(ii).

 28. 
This is achieved by applying variable “B

” to charitable organizations. Variable “B
” is 

now
 defined to m

ean as follow
s:

 
 

(a) 
in the case of private foundations, variable “B

” is the total of all am
ounts received 

by it in its im
m

ediately preceding taxation year from
 a registered charity, other than 

specified gifts or enduring properties; and

 
 

(b) 
in the case of charitable organizations and public foundations, variable “B

” is the 
sam

e as the case for the private foundation, except that the inclusion rate is 80%
, rather 

than 100%
.

 29. 
The term

 “ordinary gift” is not a term
 under the A

ct, but is used in this article to refer to 
transfers of property that are neither specified gifts nor enduring property. 

 30. 
This is so because variables “A

.1” and “B
” exem

pt specified gifts received from
 being 

included in the transferee charity’s disbursem
ent quota.

 31. 
This is so because the expenditure of a specified gift is not exem

pt from
 variable 

“A
.1(a)(ii).”

 32. 
See explanation above concerning transfers of specified gifts. 

 33. 
Subsection 149.1(1) w

as am
ended by B

ill C
-33, consequential to the am

endm
ent of Part 

V
 of the A

ct in respect of taxes and penalties for w
hich the charity is liable under subsec-

tion 188(1.1) or section 188.1 of the A
ct.

 34. 
The follow

ing section is based on a paper “D
isbursem

ent Q
uotas: W

hat They A
re and 

H
ow

 to C
om

ply” by M
.E. H

offstein and A
dam

 Parachin, presented at the Second N
ational 

Sym
posium

 on C
harity Law

 on A
pril 14, 2004, w

hich has been updated by the authors to 
reflect changes in the law

.

 35. 
Subsection 110.1(1)(a) and (b) and 118.1(1) of the A

ct. 

 36. 
B

y reason of these organizations being deem
ed to be registered charities under subsection 

149.1(6.4) of the A
ct. 
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 37. 
First introduced on February 27, 2004, this proposed am

endm
ent is included in the 

N
ovem

ber 2006 A
m

endm
ents. The Tax C

ourt of C
anada, in the case O

tineka D
evelopm

ent 
C

orporation Lim
ited and 72902 M

anitoba Lim
ited v. The Q

ueen, held that an entity could 
be considered a m

unicipality for the purpose of paragraph 149(1)(d.5) on the basis of the 
functions it exercised. H

ow
ever, the Q

uebec C
ourt of A

ppeal in Taw
ich D

evelopm
ent 

C
orporation v. D

eputy M
inister of Revenue of Q

uebec (“Taw
ich”) held that an entity 

could not attain the status of a m
unicipality by exercising m

unicipal functions, but only 
by statute, letters patent, or order. In response to the Q

uebec C
ourt of A

ppeal decision in 
Taw

ich, the definition of qualified donee is proposed to be expanded to include m
unicipal 

or public bodies perform
ing a function of governm

ent in C
anada.

 38. 
Paragraph 149.1(6)(b), how

ever, prohibits charitable organizations from
 disbursing m

ore 
than 50%

 of their incom
e in any year to qualified donees.

 39. 
C

R
A

, Inform
ation C

ircular 80-10R
 “R

egistered C
harities: O

perating a R
egistered 

C
harity” at paragraph 35 (now

 repealed).

 40. 
Paragraphs 149.1(6.1)(b) and (6.2)(b) of the A

ct. The political activities m
ust be ancillary 

and incidental to a foundation’s charitable purposes or a charitable organization’s charit-
able activities; and m

ust not include the direct or indirect support of, or opposition to, any 
political party or candidate for public office.

 41. 
Paragraph 149.1(1.1)(b) of the A

ct.

 42. 
See definition of “charitable organization in subsection 149.1(1) of the A

ct. 

 43. 
See definition of “charitable foundation” in subsection 149.1(a) of the A

ct.

 44. 
See definition of “charitable purposes” in subsection 149.1(1) of the A

ct.

 45. 
C

R
A

, Registered C
harities N

ew
sletter N

o. 9, June 6, 2000.

 46. 
These proposed changes w

ere included in the draft am
endm

ents released on February 
27, 2004, and the N

ovem
ber 2006 A

m
endm

ents w
ithout further change. U

pon enact-
m

ent of the proposed changes, it w
ould apply retroactively to gifts m

ade by charities 
after D

ecem
ber 20, 2002. It is possible to transfer property to non-qualified donees, but 

not by w
ay of “gift.” A

gency agreem
ents and joint venture arrangem

ents are alternative 
m

echanism
s through w

hich to effect such a transfer.

 47. 
Subsection 149.1(20) of the A

ct. 

 48. 
Paragraphs 149.1(2)(b), (3)(b) and (4)(b) of the A

ct. 

 49. 
Subsection 149.1(5) of the A

ct.

 50. 
Form

 T2094 has recently been revised by C
R

A
 in Septem

ber 2006.

 51. 
C

R
A

 Sum
m

ary Policy C
SP-D

03, dated O
ctober 25, 2002, and Inform

ation Letter C
IL-

1996-001, January 15, 1996, C
IL-2001-002, January 16, 2001, and C

IL-2002-002, 
February 19, 2002. 

 52. 
C

R
A

 Inform
ation Letter C

IL-2001-002 January 16, 2001. 

 53. 
C

R
A

 has m
ade it clear that the intention of subsection 149.1(8) is only restricted to ac-

cum
ulating property for a “particular purpose” w

hich is interpreted by C
R

A
 to m

ean “the 
purpose or project for w

hich the accum
ulated funds w

ill eventually be spent as opposed 
to purchasing an annuity.” C

R
A

 indicates that the accum
ulation m

ust be for a “specified 
purpose that is particular and not general in nature, rather than an excuse to from

 m
eeting 
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its disbursem
ent quota.” Exam

ples cited by C
R

A
 include accum

ulating funds to build a 
hospital w

ing, to purchase a costly piece of equipm
ent, or to purchase land and build-

ings. C
R

A
 clarified that it is not intended to enable a charity to “capitalize funds and use 

only the interest incom
e for charitable expenditures such as aw

arding annual scholarships 
to individuals.” (See C

R
A

 Sum
m

ary Policy C
SP-A

03, dated O
ctober 25,2 002, revised 

Septem
ber 13, 2005, Policy C

om
m

entary C
PC

-005, M
ay 25, 1992, Inform

ation Letter 
C

IL-1995-005, dated M
arch 13, 1995, and Inform

ation Letter C
IL-1995-005, dated 

M
arch 13, 1995)

 54. 
See C

R
A

 Sum
m

ary Policy C
SP-D

05 dated O
ctober 25, 2002 and Sum

m
ary Policy C

SP-
D

02 dated O
ctober 25, 2002. Form

 T2095 has recently been revised by C
R

A
 in Septem

ber 
2006. 

 55. 
For details, see C

harity Law
 Bulletin N

o. 73, dated July 21, 2005. 

 56. 
These am

endm
ents, w

hich w
ere first proposed on D

ecem
ber 20, 2002, revised on 

February 27, 2004, July 18, 2005, and finally in N
ovem

ber 2006 are retroactive to 
January 1, 2000.

 57. 
Paragraph 149.1(6)(b) of the A

ct. 

 58. 
Paragraph 149.1(6)(c) of the A

ct. 

 59. 
H

ow
ever, this requirem

ent is not explicitly set out in the A
ct. Paragraph 149.1(6)(b) 

of the A
ct provides that charitable organizations m

ay not disburse m
ore than 50%

 of 
their incom

e annually to qualified donees. The definition for “charitable foundation” in 
subsection 149.1(1) of the A

ct provides that a charitable foundation is “not a charitable 
organization.” A

s such, C
R

A
 takes the adm

inistrative position that the language in the 
definition for “charitable foundation” w

ould m
ean that public foundations m

ust disburse 
at least 50%

 of their incom
e to qualified donees.

 60. 
A

s explained above, C
R

A
 takes the adm

inistrative position that the language in the def-
inition for “charitable foundation” im

plies that public foundations m
ust disburse at least 

50%
 of their incom

e to qualified donees. C
R

A
 also takes the adm

inistrative position that 
the definition for “private foundation” in subsection 149.1(1) of the A

ct indicating that 
a private foundation is a charitable foundation that is not a public foundation m

eans that 
private foundations are not required to give at least 50%

 of their incom
e annually to other 

qualified donees. 

 61. 
See the definition for “charitable organization” in paragraph 149.1(1) of the A

ct. See also 
C

R
A

 publication entitled “R
egistering a C

harity for Incom
e Tax Purposes” T4063.

 62. 
See the definition for “charitable foundation” in paragraph 149.1(1) of the A

ct.

 63. 
Paragraph 149.1(6)(a) of the A

ct. 

 64. 
See C

R
A

, Policy Statem
ent C

PS – 019 entitled “W
hat is a R

elated B
usiness?” dated 

M
arch 31, 2003. 

 65. 
Paragraph 149.1(4)(a) of the A

ct.

 66. 
Paragraph 149.1(3)(d) and 149.1(4)(d) of the A

ct.

 67. 
Paragraphs 149.1(3)(c) and 149.1(4)(c) of the A

ct. 

 68. 
Paragraph 149.1(12)(a) of the A

ct.

 69. 
Ibid.
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 70. 
This m

eans that, for purposes of the A
ct, charitable organizations are perm

itted to acquire 
control of a corporation. A

s such, C
R

A
 suggested that a charitable organization m

ay 
operate a business through a taxable share capital corporation w

ith the charitable organ-
ization retaining control over the taxable corporation “through share holdings or a pow

er 
to nom

inate the board of directors.” (See C
R

A
 Policy Statem

ent C
PS – 019 entitled 

“W
hat is a R

elated B
usiness?” dated M

arch 31, 2003, at paragraphs 47 and 48) H
ow

ever, 
this option is not available to charities in O

ntario as a result of the application of section 
2(1) of the C

haritable G
ifts Act (O

ntario) R
.S.O

. 1990, c. C
.8, w

hich provides that a 
charity is not perm

itted to ow
n m

ore than ten percent (10%
) of an “interest in a business 

that is carried on for gain or profit is given to or vested in a person in any capacity for any 
religious, charitable, educational or public purpose.” A

 charity, how
ever, is perm

itted to 
invest in a business as a m

inority ow
ner, provided that it does not “ow

n,” either directly 
or indirectly, an interest in excess of 10%

. If the charity is found to ow
n m

ore than 10%
 of 

an interest of a business, it w
ould have to dispose of any interest in excess of 10%

 w
ithin 

seven years, although it m
ight be possible to obtain a court order to extend the seven-year 

period.


