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I. Introduction

Churches are increasingly partiesto lawsuitsin Canada. The traditional defer-
ence and respect for religious institutions has declined due to changes in
societal attitudes towards organized religion and litigation. Fewer people go to
church,! and the “ collective picture was not a good one for Canada’ s religious
groups’2—this in spite of the fact that children tend to adopt the religion of
their parents (enshrined in law as the maxim “religio sequitur patrem,” the
“father’ s religion is primafacie the infant’ s religion”3).

Legal issues involving established churches have done little to encourage
confidence in religious institutions. Bibby observed in 2002 that “some six
thousand individual lawsuits and several class-action suits over allegations of
abuse at about a hundred residential schools are threatening to drain the
resources of the Anglican, United, Presbyterian, and Roman Catholic
churches.”4 (See also Stauffer and Hyde.)

The American experience is similar, although with a fundamental difference
in approach. In the United States, plaintiffs unsuccessfully advance the tort of
“clergy malpractice.” In Canada, plaintiffs have proceeded instead with claims
of breach of fiduciary duty with mixed and confusing results.

A. What is a Religious Person?

Religious activity can be many things. Certain activities (administration of the
last rites, confession, communion, bar mitzvah, or baptism) are clearly wholly
religious in character emanating from areligious tradition.

Other activities are not so obviously religious. When a religious institution
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operates a religious school, the official supervising may be acting under the
authority of an established religious governing body when supervising the
content of religious instruction, but when hiring or firing secular staff, the
activity isnot religious. Marriage counsel ling may be offered to the community
at large as a public service (in one case, 50% of such counselling by a church
was to non-membersf). Sometimes, the religious official goes “beyond the
normal and accepted interactions” of a strictly religious role.”

Canadian courts broadly define religious activity to include activity even from
groupsthat deny they are an organized religion.8 The Supreme Court has given
a broad and subjective meaning to religious activity.® In determining if an
objection or defence is based on the “tenet” of areligious organization, courts
look to whether such belief is accepted by the religion as true and not open to
serious debate within its ranks.10

The dictionary defines “religion” as “a system of faith and worship,” and
“religious” as*“of or concerned withreligion.”11 Similarly, for analysis of legal
liability, areligiousactivity would have to be capable of definition and derived
from a*“system of faith or worship.”

For the purpose of this article, we assume that an action or potential action
involvesan individual actingin the course of hisor her religious activity, either
on their own account or under the specific direction of areligious institution.

B. What isa Religious Institution?

What constitutes a religious institution is problematic. Colloquially, many
people refer to their religious buildings and institutions as a“ church,” but that
word is primarily identified with Christian theology. Even among Christian
religions, the legal structure may vary. Many religions establish corporations
to facilitate business activities. Others operate through unincorporated associa-
tions. Even religions as established as the Anglican or Catholic Churches do
not have an easily identified legal existence.12

Often difficulties arise where the church itself is an unincorporated entity.
Intangible organizations may have no standing to sue or be sued and may not
be able to be sued by a member under the principle that one may not sue
oneself.13

Generally, issues of standing areresolved by selecting arepresentative plaintiff
(such as a bishop or archbishop) or substituting a trusteeship or corporation
established to hold property. A bishop as a corporation sole constitutes a
“corporation capable of suing and being sued in all courts,” while as to the
Catholic Church itself the Supreme Court of Canada declined, on the limited
record beforeiit, to deal with the thornier aspects of the “ nature of its status.” 14

Once standing is determined, religious institutions will then appear at bar in
representative capacity or through substituted corporations.1®
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Black’ s definition of such an institution is “[a]n establishment, especially one
of eleemosynary or public character or one affecting a community.” 16

In order to encompass these varied types of organizations, the legal face of any
religious organizations can appropriately be called a “religious institution.”

Curial deference is given by courts to ecclesiastical tribunals dealing with
matters of church membership, appointment, promotion, or deletion of ecclesi-
astical officialsand discipline.l” Whilein these casesthe courtsgenerally follow
the same principlesasin judicial review of any administrative board action, the
deference to the religioustribunal in ecclesiastical mattersis attenuated. Courts
also apply atest for striking pleadings in a motion for summary judgment in
clergy malpracticethat requiresahigher threshold of specificity in pleading than
ordinary cases.18

C. Constitutional Issuesin Canada and the United States

Canadian law respects the internal rules and tribunals of religious institutions.
There are three reasons for this. First, religious tribunals are shown deference
by courts for the same reasons that administrative tribunals or private associa-
tions (such as law societies) are: they have a competence in their sphere which
the judge lacks.1® There are exceptions.20 Second, membership in a religious
ingtitutionisvoluntary in Canada (unlike somejurisdictionswith astate church),
imparting a contractual dimension. The Supreme Court of Canada applied this
principle to a religious association in Hofer,2! adopting Lord Atkin.22 Third,
religious ingtitutions and individual members are entitled to protection of the
Canadian Charter of Rights and Freedoms;23 for that reason, courts have been
reluctant to allow state-sponsored inquiries into a person’s religious beliefs.24
Even before the Charter, the Supreme Court found that evidence as to whether
aparticular belief system was areligion should not even have been admitted.2>

Although, as has been stated, when a property or civil right is affected, a
Canadian court will intervene in purely ecclesiastical decisions,26 neither the
threshold, nor the extent, of the inquiry into religious doctrine has ever been
carefully examined in light of the Charter.

In family law disputes (also private law matters), courts observe a constitu-
tional neutrality in considering religious evidence: “it is not for the court to
decide between two religions’27 and “ courts will not prefer one religion over
another in the adjudication of custody disputes,” and in cases where there is
conflict over religion, “the religious beliefs of the parties themselves [are not]
on trial.”28 This principle has not yet been applied in atort case. One appeal
court hasruled that evidence of religious beliefs should not be admitted without
some cogent evidential threshold, that the* religious beliefs of the parentswas
causing, or was likely to cause. . . harm.”29

The question of whether the Charter would bar such “evaluation” of areligious
institution’ s domestic mattersin atort or breach of fiduciary duty actionis still
open.
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In contrast, it will be seen that American law on the constitutional issueismore
developed. Of course, the Canadian lawyer must approach these cases cau-
tiously. The similarity in language of common law tort doctrine and equitable
remedies should not lull one into ignoring that there is a fundamentally
different constitutional framework.

That being said, we should not throw the baby out with the bathwater. There
is still sound reason to consider that United States cases will be persuasive in
Canada; one commentator concluded that there are at least four reasons that
“an examination of the history of freedom of religion in the United States is
both necessary and beneficial to the understanding of freedom of religion in
Canada.” 30 We might add the fact that virtually all Canadian religious institu-
tions have American counterparts, in many cases sharing governing bodies, so
that internal obligations and expectations of members are the sameirrespective
of the country.

The establishment and free exercise clauses of the First Amendment to the
United States constitution create a wall of separation between church and
state.31

Many of the United States casesinvolving “clergy malpractice” end in dismiss-
as or striking of the offending portion of the pleading at an early stage on an
in limine motion (and on occasion in Canada).32 Where such cases have
proceeded to trial, both the establishment and free exercise clause issues
triggered vigorous dissents.

In the sole Canadian case finding clergy malpractice,33 the trial judge found
that the wall of separation between church and state erected on the First
Amendment distinguished all U.S. cases from Canadian. But the court’s
analysis of the differing constitutional approach was superficial and has not
been adopted; it will be discussed in more detail below.

It is more productive to look at what the Supreme Court of Canada has said in
considering the application of the U.S. Constitution to religious activities.

It istrue that corresponding freedomsin section 2 of the Canadian Charter are
subject to asection 1 balancing clause, which does not exist in the United States
constitution and allows limit by law as can be “ demonstrably justified in afree
and democratic society.” 34 The Supreme Court of Canada describes these
freedoms as “ absolute.” 35

Chief Justice Dickson compared the First Amendment and section 2 of the
Charter,36 observing that in Braunfeld,37 the U.S. Supreme Court had upheld
Sunday closing legislation with the mgjority agreeing that the law would “ make
the practice of their religious beliefs more expensive,” but that the law was not
unconstitutional. In dissent, Justice Douglas asserted First Amendment rights
were absolute. Justice Dickson agreed “with Douglas J.’ s assessment that the
majority was engaged in a balancing process which, under a constitution like
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Canada’s, would properly be dealt with under ajustificatory provision such as
s. 1”

Justice Dickson concluded that Canadian courts come to the same result. The
U.S. courts consider the s.1 balancing factors within the rights themselves. The
route may be different, but the destination isthe same.38 The Canadian Charter
may not have an anti-establishment clause, but the principle of non-entangle-
ment and non-interference is the same in both jurisdictions.

In Amselem, 39 the Supreme Court of Canada observed:

[slecular judicial determinations of theological or religious disputes or of conten-
tious matters of religious doctrine unjustifiably entangle the court in the affairs of
religion.

In Amselem, the Supreme Court held that a court is qualified to inquire only
into the sincerity of the belief (and only where that inquiry istruly necessary),
which is the same approach taken in the U.S. under the First Amendment. The
court stated that any other test would involve “nothing short of a religious
inquisition . . . to decipher the innermost beliefs of human beings.” 40 The court
recognized in that regard the need for the law to avoid “the invidious interfer-
ence of the state and its courts with religious belief.”41 In another case, the
same court observed that “ State sponsored inquiries into any person’sreligion
should be avoided wherever possible.”42 Such jurisprudence lays a basis for
sound argument that the non-entanglement principleispart of the constitutional
fabric of the Charter.

With respect to religious activity, the fact that thereis no Establishment Clause
in the Charter isirrelevant. Asnoted in Big M, “the applicability of the Charter
guarantee of freedom of conscience and religion does not depend on the
presence or absence of an ‘anti-establishment principle’ in the Canadian
Constitution, a principle which would only further obfuscate an already diffi-
cult area of the law.”43

That is not to say that there are no variations in procedure between the two
countries that flows from the different constitutional frameworks: “A priori
exclusions of whole categories of [rights] are not necessary in Canada.”44 In
other words, the existence of the section 1 limitation clause enables Canadian
courts to develop a contextual rather than a categorical approach, the latter of
which governs general First Amendment jurisprudence. |n Canada, the balanc-
ing exercise carried out under section 1 is sensitive to the facts of each case,
the so-called “the contextual approach”.4> In short, the section 1 balancing
mechanism requires an ad hoc fact-sensitive analysis. Unlike First Amendment
jurisprudence, whole classes or categories of claims cannot be protected under
the Charter. Thismeansthat Canadian courts have been lesslikely to strike out
clergy malpractice claims by way of summary dismissal or motion in limine.
Unless the case on its face runs afoul of the Charter, Canadian courts are more
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inclined to let such cases go to trial where the court will undertake the
constitutional balancing exercisein the context of the specific facts of the case.

Based on this reasoning, areligious person or institution would be reasonably
entitled to expect that the response by a Canadian court to objections at trial
under section 2, should be similar to the response of a U.S. court to a First
Amendment motion in limine.46 The analysis of the United States common law
in determining whether or not an action for clergy malpractice can survive, and
the cases where fiduciary duty was analysed, is therefore a useful to the
Canadian lawyer.

Il. Liability in Tort Arising During the Cour se of Religious Activities
A. Intentional Torts

A tort isacivil wrong other than a breach of contract that the law will redress
by an award of damages.4” Torts are broadly divided into two categories:
intentional torts and unintentional torts (or negligence). Unintentional torts, or
negligence, are a relatively recent legal development authorities date to the
beginning of the 19th century.48

Religious persons or institutions, as Professor Ogilvie noted in discussing
Gruenke®® and Church of Scientology,>° “enjoy no absolute protection or
exclusion from the law of the land . . .”31 In consequence, in cases involving
physical or sexual assault, religious persons who are tortfeasors are liable in
damages. Institutions in general are less often liable for intentional torts, and
the traditional respect for religious institutions in particular has led courts to
takejudicial noticethat established churches do not promote or condoneillegal
activity.52

Onceit is established to the satisfaction of the court that an intentional tort has
been committed, it should not be necessary to resort to negligence.®3 Intherare
case areligious institution is proven to have committed an intentional tort, it
will be held liable.>* There is nothing unique about religiousinstitutions when
it comesto intentional tortsgenerally, except when atort isalleged arising from
itsreligious activities.

In such a situation, at least two intentional torts have been alleged against
religious institutions. They are liability for “intentional infliction of mental
suffering” and “outrageous conduct,” both for conduct that occurred solely in
the course of areligious activity.

B. Intentional Infliction of Mental Suffering and Outrageous Conduct
Thetort of intentional infliction of mental sufferingis: 1) flagrant or outrageous
conduct that is 2) calculated to produce harm and 3) results in a visible and
probable illness.%® The tort was recognized by the Supreme Court of Canada
in Framed® by Madame Justice Wilson (in dissent but not on this issue).
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In Bell,>7 the Saskatchewan Court of Queen’s Bench, considering a motion to
strike paragraphs in a pleading, compared the tort of intentional infliction of
mental suffering in Canada with the American case law. While, as Justice
MacLeod observed in Bell, this tort is actionable if there is a visible and
provable illness that can be tied to the conduct of the tortfeasor, that does not
mean it is necessarily a separate head of recovery from the other injuries a
person would have recovered. Usually, the victim will have already recovered
damages under more traditional torts.58

The principle barring double recovery applies internally within the law of tort
no less than between legal systems.5® That was the case in McKerron,f0 a
defamation action. The court found that the victim’s recovery for defamation
completely compensated him for the loss (put him in the position he would
have been in had the tort not been committed). He was not allowed “double
recovery” under the head of intentional infliction of mental suffering.

In at least two cases involving religious persons or institutions for claims
arising from their religious activity, claims have been made under thistort. In
another case, Cairns,6! the plaintiff, who might more properly have claimed
under this head of damages, instead advanced a claim in negligence. This case
will be discussed below.

In Zecevic,52 a plaintiff husband brought action against churches and priests
who refused to bury his deceased wife according to her testamentary wishes.
The court rejected the claim on the grounds that there was not the “visible and
provableillness’ required by the definition of the tort.

Deiwick®3 was a 1991 decision of Craig, J. of the Ontario Court of Justice. It
was an action by awoman against the minister of her church whom she consulted
for marriage counselling. A sexual relationship between the plaintiff and her
minister resulted in her pregnancy. There were financial and property gift
promises between the minister and the plaintiff. Suit was brought for breach of
fiduciary duty, resulting trust, fraudulent conveyance, and intentional infliction
of mental suffering. The court dealt at length with the damages available for
breach of fiduciary duty. Unfortunately, the court considered the fiduciary duty
claim first, and the claim in tort for intentional infliction of mental suffering
second. Aswewill see below, it would have been more appropriate for the court
to exhaust common-law tort remedies first before a foray into equity. In the
result, the court found damages for breach of fiduciary duty resulting in emo-
tional and mental stress. The court then went on to consider whether or not the
damageswould be available for intentional infliction of mental suffering. There
is confusion in the judgment as to whether it was considering the intentional or
negligent tort of infliction of mental suffering. In the end, it found that the case
had not the “flagrant and extreme” conduct required to make out the intentional
tort. Wideranging over the grounds of liability in Deiwick contributed to similar
confusion in alater judgment relying upon it, Cairns, which will be discussed
below.64

The Philanthropist, Volume 20, No. 2~ 93



As can be seen from these two cases involving religious persons, it would be
unusual if theflagrant or outrageous conduct complained of wasitself intended
to cause visible and provable illness. Generally, if the tortious act has another
object (for example, sexual assault), it will have had that astheintended wrong,
not theillness. Further, asin Zecevic, if the objective of the religious personis
not tortious but directed toward accomplishing some goal necessary to a
religious activity, the necessary mental intention would be missing. A good
example of where a religious activity causes mental suffering might be the
confessional. To some extent, the object of the confessor is to induce a mental
suffering in the penitent, but for areligious and not tortious purpose.

Inthe U.S., the necessity of proving actual physical illnessis gradually giving
away.%5 Indeed, in cases with religious defendants in which an action for what
in Canadawould be styled “intentional infliction of mental suffering,” Ameri-
can courts have instead assessed damages for “outrageous conduct.”66 In
Canada, outrageous conduct is not a separate head of damages but may trigger
punitive or exemplary awards.6” Unlike the United States, where it is not as
common to award costs, the outrageous conduct of a defendant can trigger an
award of solicitor client costs—sometimes against the solicitor involved.68 It
is generally associated with intentional actions, although if the civil wrong
arises as an unintentional tort, one commentator has suggested it might be
available if the underlying negligence was reckless.69

Because sexual assaults areintentional torts and are normally done without the
knowledge (and contrary to the policy) of the church who might be the
employer or supervisor of atortfeasing minister or priest, the church, if liable,
is liable vicariously rather than originally, even if the conduct itself is outra-
geous.”0

In order to trigger punitive or exemplary awards, or costs, there must be “a
finding that the defendant was motivated by actual malice which increased the
injury.” 71

Finally, in Canada, the intention of punitive or exemplary awards is not to
compensate the plaintiff for loss but rather to punish the defendant.”2 Courts
have refused to add exemplary damages in even the most serious assaults by
religious defendants on the basis that recovery intort has already taken place.”
In the United States, on the other hand, the enormity of the outrage may
“dispense with proof of physical injury as a guarantee of the genuineness of
the plaintiff’s claim.” 74 Accordingly, in the United States awards are made
against individual religious persons for outrageous conduct in the appropriate
case (although not the governing religious institution).’”>

In Destefano, the Supreme Court of Colorado allowed a claim of ahusband and
wife against a minister who was a marriage counsellor for outrageous conduct
when the minister seduced the plaintiff wife.”® To the extent the church negli-
gently supervised the minister, the court also allowed that claim to proceed.
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In Bohrer, the Colorado Court of Appealsaffirmed judgment against aminister
who convinced a fourteen-year-old plaintiff parishioner to have a sexual
relationship with him. Thetrial judge awarded $187,500 for breach of fiduciary
duty and outrageous conduct, and an equal amount of punitive damages. On
appeal, the Court of Appeal was asked to find that the tort of outrageous
conduct was, in essence, assault and battery and barred by a statute of limita-
tions. The Court of Appeal did not agree and, after defining assault and battery,
compared it with outrageous conduct.”” The court later observed that where
the conduct was not religiously motivated, there was no First Amendment
protection.

The definition of outrageous conduct in the U.S. is similar to the definition of
the tort of intentional infliction of mental suffering in Canada. Both torts
require that there be flagrant and outrageous conduct. The differenceisthat in
Canada there also must be provable harm.

The Supreme Court of Florida addressed the issue of outrageous conduct in a
jurisdiction where the tort of outrageous conduct did not previously exist.
Evans’8 was a 2002 case involving an action against a priest who, during a
counselling relationship with a parishioner, became romantically involved.
There was an action for breach of fiduciary duty and a claim against the priest
and the church for outrageous conduct. The defendants moved to dismiss,
alleging the tort claims were barred by the First Amendment and involved
practices and procedures beyond the purview of secular courts and that the
cause of action for outrageous conduct was not recognized by the Florida
courts. The Supreme Court of Florida recognized that the tort of outrageous
conduct is synonymous with the tort of intentional infliction of emotional
distress and is available as a claim against an individual member of areligious
institution, but will only lie against the institution if it was also guilty of
knowing of the conduct (presumably beforehand by knowledge of prior acts or
predisposition) and not acting to prevent foreseeable harm.

Courts in Canada and the U.S. will find for intentional torts, such as assault,
battery, and intentional infliction of mental suffering against defendant indi-
viduals regardless of the religious nature of their position. However, absent
vicarious liability or the tort of negligent supervision, they will not find in
intentional tort against the governing institution. Only where theinstitution has
prior knowledge will liability follow.

C. Negligence and Clergy Malpractice

Before discussing whether or not the tort of clergy mal practice does, or should,
exist at law, we should differentiate malpractice from intentional torts and
negligence in general.

“Malpractice” is ageneral term most often applied against professionals such
as lawyers or doctors. The frequency with which the term malpractice is used
inlaw might lead one to believe that it has a concrete meaning as aterm of art.
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Thisisnot the case, aswhileit is“usually applied to such conduct by doctors,
lawyers, and accountants. . . . It isany professional misconduct, unreasonable
lack of skill or fidelity in professional or fiduciary duties, evil practice, or
illegal or immoral conduct.”7®

The first step in determining malpractice is to identify a skill and learning
commonly applied under all the circumstancesin thecommunity by theaverage
member of the profession. When applied to medical, legal, or accounting
professionals, thereisagenerally accepted central governing body, enacted by
statute or long custom, to which the court adjudicating a claim can turn to
establish the elements of duty of care.

But even within such well-regulated, established and universally recognized
professions aslaw, medicine, or accountancy, the termis used gingerly. Picard
cautioned that “the scope of its meaning is not clear. Until the term is ade-
quately defined by the legislature or the courts, its use is best avoided.” 80

If the generality of the term “malpractice” troubles experts contemplating
accepted professions, it should come as no surprise that the term is even more
suspect when applied to a group as indeterminate and amorphous as “clergy.”

The Court of Appeal of Nova Scotia ran into this problem in one of the few
cases in Canada which touched the issue of clergy malpractice, abeit indi-
rectly.81 Unfortunately, the court muddled the discussion of clergy malpractice
by relatingittovicariousliability issuesagainst the Catholic Church employing
a tortfeasor priest. The trial court had looked at the role of a priest within a
small community and determined that the employing church had placed himin
a position where he was ultimately able to commit sexual assaults on young
children. The Court of Appea found the trial court in error in applying
vicarious liability to the church for acts that were criminal and intentional by
the priest. Had the court found the priest to have been negligent, vicarious
liability might have resulted against the church. It did not.82

If the trial court or Court of Appeal in Mombourquette had attempted an
analysis of negligence by the priest, which it did not, it would have struck the
same rocksthat doomed mal practice actions against clergy in the United States.
Indeed, the Court of Appeal in Mombourquetterelied heavily on American case
law, although applying it to other issues at bar.

American courts recognize that clergy malpractice raises vexatious questions,
one of which is the definition of malpractice itself.83 The primary element of
malpractice, as well as negligence generally, is the establishment of a duty of
care, which American judges recognize is the “most difficult aspect of aclergy
malpractice action.”84 The Federal District Court for the Southern District of
New York called such exercise “impossible” without opening a “Pandora’s
box.” 8 This exercise becomes perilous when it involves analysis of organiza-
tions entitled to the umbrella of constitutional freedom as are religious institu-
tions. Thus, malpractice actions against clerics at the start should trigger an
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analysis that may well be as unconstitutional in Canada as it is in the United
States.86

Bearing in mind the problematic nature of determining malpractice involving
religious persons, we turn to an analysis of the attempts to found an action on
this tort.

i) InCanada

The tort of clergy malpractice has not been widely advanced in this country.
Canadian courts are aware of American decisions rejecting attempts to estab-
lish an action under this head of negligence. There has only been one case
allowing this tort in Canada.

The Ontario case, Cairns,8” involved a 31-year-old woman who sued the
Canadian wing of Jehovah’s Witnesses and three of its ministers. The adult
plaintiff alleged that when she wasaminor, shewas abused in her family home.
When an adult, she revealed the abuse to elders of the church. She alleged that
they required her to confront her father as part of the church discipline process.
The Church and elders denied they forced plaintiff to do anything. Intheresult,
Molloy, J. found against the church (but not the individual defendants) for
negligence. While not expressly defined as such, it was, in effect, clergy
mal practice. The court awarded damages of $5,000.88 The case hasnot yet been
adopted as authority for allowing clergy malpractice by any other court8® and
was not appeal ed.%0

In the unusual facts of this case, the act complained of was not ignoring or
hiding the sexual abuse, but rather the trauma of a confrontational meeting,
held at the instigation of the plaintiff herself. The court found that the church
did not, in fact, require the confrontational meeting complained of, but that it
resulted from a mistaken application of doctrine. No expert evidence was led
asto the standard of care, namely, the doctrine that ought to have been applied.
Instead, the plaintiff unsuccessfully attempted to introduce irrelevant evidence
through disaffected members who were critical of the church.

While admitting that there was no evidence on which to establish a standard of
care—normally the first step in any negligence action—the court instead
created a “reasonable person” standard based on judicial notice without evi-
dence or any consideration of the unique position of acleric:

There was no evidence of the particular standard of care applicable to elders of the
Jehovah's Witness faith in this community at the relevant time. | agree with the
defendants’ submission that the standard of care applicable to psychiatrists, psy-
chologists, or social workers is not the appropriate standard against which to
measure the conduct of the elders. In the absence of specific evidence as to the
standard, it is appropriate to apply the general standard of care for negligence, that
of areasonable person in like circumstances. The elders in this situation had no
particular expertise dealing with victims of childhood sexual abuse. They cannot
be expected to be familiar with the literature on how to handle disclosure of abuse
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by vulnerable victims. However, as a matter of the general knowledge any person
in the community would be expected to have in 1989, the defendants must have
known that being avictim of sexual abuseistraumatic and that for any such victim
to confront her abuser about such conduct in front of others would also likely be
emotionally difficult. It was reasonably foreseeabl e that such aconfrontation could
be emotionally harmful to the plai ntiff.%*

But V.B. was an adult and, in the facts accepted by the court, arranged the
meeting herself. There was apparently no evidence to support the conclusion
that “any person in the community,” or any elder of the church, in 1989 “must
have known” that confronting an abuser would be traumatic. Normally such
sweeping generalizations, without factual underpinning, would not create a
duty of carein ageneral negligence action. In the case of religious defendants,
there are other factors that should have been weighed.

The court found that while the requirement to confront an accuser was, in fact,
not a church teaching, some unnamed individual gave incorrect advice to the
local ministers that it was necessary.92 The court concluded the church was
liable not because its own policies and procedures were flawed, but that while
correct they were not followed by a minister who was not actually a party to
the action. To reach this conclusion, the court had to embark on the exact type
of “state-sponsored inquiry” that the Supreme Court warned should be
avoided.®3 The court went even further in placing a duty upon clerics to make
independent inquiry of secular professionals to determine how to conduct
internal religious counselling:

... aware of their own lack of expertise, it was incumbent upon the elders to make
inquiries of a professional as to how the potential harm to the plaintiff could be
minimized, if not avoided entirely. In my opinion, failure to take this very basic
precaution was a breach of the standard of care

Such arequirement threatens the religious autonomy of churches and religious
liberty in general. The spectre of psychiatrists, psychologists, or social workers
imposing, by law, their views and standards on how a minister of areligion
conducts counselling sessions is alarming. It will impact the confessional,
marriage and other pastoral counselling, even delivery of sermons and the
writing of religious literature. In fact, it may have already had such an effect.
Inlight of Justice Molloy’sruling, one legal writer advised Christian denomi-
nations to “review their internal policies regarding when and how they apply”
the Bible book of Matthew 18:15-18, and warned that “clergy may be forced
to defend their conduct in the face of interpretations of Scriptures made by the
secular court system on an on-going basis.” 9 If that prospect comes to pass,
courts could in effect be conducting “heresy” trials to determine what sort of
religious counselling is orthodox.

Another curious duty was imposed by the court on ministers of religion to pass
on to successor congregations information about emotionally vulnerable mem-
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bers. In the facts of the Cairns case, given the lack of special expertise of the
eldersin dealing with victims of abuse, the duty raises many questions, not the
least of which is the extent to which personal information should be passed on
to ministerswho may later be constituting a church court. The judge opined that
there should have been “better communication between the two groups of
elders.” 96

By establishing such detailed legal obligations of church elders—to consult
outside secular professionals and to establish communication proce-
dures—courts are being led inexorably to examination of internal ecclesiastical
doctrineand policy. By standardizing aduty of care, thecourt in Cairnsimposed
ajudicially defined orthodoxy on how areligious organization isto counsel and
discipline members or govern itself. These are exactly the sorts of non-entan-
glement and non-interference principles the U.S. constitution prohibits.

In particular, Franco® in the Supreme Court of Utah appearsto be on all fours
with the Cairns case and resulted in a dismissal of all the actions against the
church, not only for breach of First Amendment issues but also for failing to
properly establish a cause of action. It is difficult to see how Justice Molloy
reached a different conclusion. The court acknowledged that the overwhelm-
ingly uniform position of U.S. courts would have probably resulted in a
summary dismissal of a clergy malpractice claim in Cairns.%8 But it then
concluded that the constitutional language guaranteeing religious freedom in
Canadais*“notidentical” to that inthe U.S.%9 Thejudge relied for authority for
this proposition on, among other cases, Deiwick,100 which as we have seen is
itself a problematic case. The trial judge also did not consider the Supreme
Court of Canada’ sview of the similarity of the U.S. non-establishment and free
exercise clauses and the Canadian Charter, or the congruent balancing proc-
esses applied to religiousissuesin both countries, as discussed at |ength above.

Cairns remains the first and only reported case in Canada finding that a
religious organization may be found liable of clergy malpractice. Given the
unanimous position of U.S. courtsin rejecting clergy malpractice claims, will
the more conservative Canadian courts run against the current and adopt
Cairns? Shortly after Cairns, another Ontario trial court in Allen101 had the
opportunity to do so, but refused. It was afact situation similar in key respects
to Cairns.

In Allen, a priest had sexually abused a young girl who some 40 years later
(after the priest was convicted in a criminal court) brought a civil action. The
case had a number of unusual factors, including many intervening causes
between the abuse and later alcoholism. The court found that the priest had
committed the assaults and breached his fiduciary duty. What is notable is the
claim against the diocese. The court found a vicarious liability on the part of
the diocese but refused to find negligence.
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In both Cairns and Allen, the plaintiffs came forward as adults to their church
to report they had been abused as children. In Cairns, the abuser was her father,
merely a member of the church, while in Allen, he was a priest. In Cairns,
negligence was found because the elders in violation of church policy recom-
mended she confront the abuser, causing her trauma. In Allen, the bishop of
the church violated the church clergy misconduct protocol in refusing to assist
the victim, which did “aggravate P.D.’sinjury.”

Given that the neither the elders nor the church had any role in controlling or
directing thefather in Cairns, whilethe church employed and directed the priest
in Allen, one would think that liability for malpractice would more likely have
been found in the latter—particularly since Cairns was not only aready
decided, but the court in Allen referred to it on another point. But this was not
the case. The plaintiff had claimed that she approached the bishop for help (she
had become anun later inlife, although left that vocation) and was rebuffed in
what the trial judge called “wilful blindness’ and “a most callous way.” 102

Unlike Cairns, however, Lissaman, J. refused to find breach by a church of its
own rules governing how to deal with sexually abused victims constituted
negligence:

The plaintiff arguesthat the Dioceseisdirectly liablefor its negligent mishandling
of PD’s disclosure of the childhood abuse in May 1992. She further alleges that
the Diocese breached their own clergy sexual misconduct protocol when they failed
to provide any support to PD following her disclosure. Here again, the conduct in
question is pastoral conduct which courts should be reluctant to second guess.
Furthermore, | agree with the submission of the defendants that a self-imposed
protocol does not necessarily amount to aduty of care. The conduct of the Bishop
was callous and may have operated to aggravate PD’s injury with respect to her
pain and suffering from the childhood abuse, but it does not amount to negligence.
The claim for direct liability of the Diocese is dismissed.’®

The decision of Lissaman, J. on this point is consistent with the law of the U.S.
and Canada, whileit isinconsistent with Cairns. The conflicting views of these
two Ontario trial courts on the legal issue of clergy malpractice remain to be
reconciled by ahigher court. Inthe meantime, Cairnsremainsan anomaly that,
to be accepted, requires that we assume constitutional protection of religionin
Canada is weaker than in the United States.

The only other case referring to the tort of “clergy malpractice” is Mombour-
quette, 104 a 1996 decision of the Nova Scotia Court of Appeal on which leave
to appeal to the Supreme Court was not granted.

In Mombourquette, a nine-year-old altar boy had been sexually abused by a
parish priest and 24 years later commenced an action against the priest and the
church as employer. The plaintiff was awarded damages against the priest and
the church at trial. The church appeal ed.
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With respect to the church, the Court of Appeal of Nova Scotia found that
because the priest’s wrongful conduct had not been during the course of his
employment, there was no vicarious liability, nor was there a fiduciary rela-
tionship between the church and the plaintiff. The priest had default judgment
entered against him and was not party to the appeal.

The Court of Appeal, in the course of deciding that the sexual assault was not
a negligent but an intentional act on the part of the priest (necessary in order
to establish the limitation period issue), reviewed the case of Jones,105 a
decision of the New Y ork courts on clergy malpractice. The court cited this
decision to establish that an intentional tort cannot be, at one and the sametime,
negligence. The case cited also addressed whether or not a tort of clergy
mal practice was available where the gravamen of the case sounded in inten-
tional tort. The court said no.106

Jones was a decision of the Supreme Court of New Y ork involving a parish
priest who had sexually abused a child and was, along with his employer
church, sued for “clergy malpractice” and other traditional causes of action.
The court adopted Schmidt107 and dismissed the case.108

Jones distinguished Schmidt in that the latter involved finding a church liable
for clergy misconduct during the context of an established and existing ongoing
pastoral counselling relationship, which would have required the court to
become excessively entangled in the beliefs of the church; the court observed
this would be “as unconstitutional as it isimpossible.”109 |n Jones, however,
none of the alleged sexual abuse of the defendant was in the course of any
religious activity or was part of the tenets or practices of the Roman Catholic
Church. In other words, the court was not prepared to apply the Schmidt case
to create acomplete bar to an action against achurch where the tort would have
been committed within counselling sessions or, as he later added, where a
minor had been involved. Nevertheless, the court concurred with Schmidt, and
other decisionsincluding Destefano,110 that the tort of clergy mal practice does
not exist.

So while the Court of Appeal of Nova Scotia in Mombourquette relied upon
the reasoning in Jones, it provided no authority for clergy malpractice as atort
in Canada. The Court of Appeal ruled that an intentional tort cannot be
negligence. Once anintentional tort has been established, thetortfeasor isliable
for an assault and not in negligence. By adopting with approval the New Y ork
court’ s statement that there is no such thing asa“ negligent assault,” it in effect
adopted the American law with respect to clergy malpractice.

In another 2004 Ontario case, Glendinning,11! the court did find negligence by
the diocese, but not on the basis of any clergy malpractice. The case is more
properly viewed as based on negligent supervision and vicarious liability. In
Glendinning, a priest had been allowed to entertain young children in his
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seminary room, something noticed by other seminarians. The breach of duty
found by Kerr, J. was based on thefail ure of the diocese to provide supervision.

In O’ Dell, 112 acourt also found adiocese not liable for negligently supervising
apriest. The priest was liable for battery and breach of fiduciary duty, and the
diocese, as employer, was liable vicariously.

In many of these cases, the line between negligent supervision and vicarious
liability is blurred.

We are left, then, with Cairns. It isatrial decision, and in the two years since
being rendered it has not been accepted by any other court. Nevertheless, it
remainsan invitation to violation of religiousfreedom by courtsin Canadaand,
if adopted, could have a chilling effect on religious activity in this country.113
The court in Cairnsdid not consider Mombour quette or Jones. It did, however,
consider and reject Schmidt and Franco as well as several other American
decisions.

Does then, the American law of clergy malpractice deserve consideration by
Canadian courts? An analysis of this substantial body of law will assist in
weighing the merit of adopting the U.S. approach or rejecting it—as did the
court in Cairns.

ii) IntheUnited States

Applying American casesimmediately raises questions for Canadian lawyers:
Will an action for clergy malpractice survive on the common law in the United
Statesindependent of constitutional considerations uniqueto that country? Are
the constitutional differences between Canadaand the United Statessignificant
in respect to the particular issues raised in clergy malpractice? Given our close
proximity to the United States and our shared democratic, economic, religious
and cultural values, should the Canadianjudiciary rushinwheretheir American
counterparts have been constitutionally afraid to tread?

Although as early as 1966 an action was brought against a clergyman for
alienation of affection,114 an avalanche of clergy malpractice cases in the
United States was precipitated by Nally115in 1980 in California.

The novelty of theissuesin the Nally case are matched only by the complexity
of the procedural course that followed. Over anine-year history, the Nally case
wasbeforeatrial court, anintermediary appeal court twice, and astate Supreme
Court once. Each of the five trial and appeal proceedings resulted in fulsome
reasons.116

The Grace Community Church was “fundamentalist.” It accepted the Bible as
literal. Bible counsellors used the Bible to resolve both spiritual and mental
health problems.117 Kenneth Nally had emotional and mental health problems
that resulted in suicide attempts, all known to his counsellor and the pastor of
the Grace Church. The evidence presented before the trial court differed asto
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whether or not the pastor and counsellors of the church actively discouraged
Kenneth Nally from pursuing professional psychiatric or psychological coun-
selling and instead encouraged him to maintain his pastoral counsellors as his
soleadvisors. On April 1, 1979, after having been released from hospitalization
following asuicide attempt and residing for 6 days with the pastor of the Grace
Community Church, Kenneth Nally killed himself.

Following extensive discovery, on October 2, 1981, the trial judge granted a
motion for summary judgment in favour of the defendants and dismissed the
action on the grounds that there was insufficient evidence to sustain the claims
of Nally. Three years later, on June 28, 1984, the California Court of Appeal
overturned the dismissal and sent the matter back to trial. On May 16, 1985, at
the close of the case for the plaintiff, a second trial judge granted defendant’s
motion for non-suit on the basis that the Grace Community Church, its pastor,
and its counsellors were protected by the First Amendment.

The intermediary Court of Appeal once again reversed the trial judges ruling
on September 16, 1987, and reinstated the trial action on the basis that the
counsellors of the church werein a*“special relationship” with Kenneth Nally
and that there was therefore a triable issue as to whether or not they had an
affirmative duty to prevent his suicide. The court also decertified its previous
appeal decision, a procedure available in California to vitiate its precedent
value. On November 23, 1988, the highest appeal court in California, the
California Supreme Court, dismissed Nally, reversing the decision of the
intermediary Court of Appeal. The United States Supreme Court denied cer-
tiorari in 1989.

Thelengthy procedural life of the Nally case resulted in widespread publishing
and academic debate over theissue of clergy malpractice. It also spawned other
clergy malpractice litigation. By 1987, there were over 7,000 clergy malprac-
tice suits pending across America. In spite of the eventual findings in favour
of the religious defendants, the attempts to found an action on this cause of
action continue.118

Illustrative of the tension between the application of legal principles by courts
and the general public’sloss of respect for religiousinstitutionsisthe informal
polling of the jury following the dismissal of Nally for non-suit. According to
the New York Times, at the end of the plaintiff’s case the jury was 10-2 in
favour of the plaintiff.119 While the defendant’s case had not been presented
tothem, all of theindividual defendants had already testified during the course
of the plaintiff’s case.

The controversy over clergy malpractice and fiduciary duty issues raised was
fanned by a windstorm of articles in the legal, behavioura sciences, and
religious academic press staking out positions on both sides of the issue. The
storm persists.120
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The parties themselves kindled the heated debate. During the hiatus between
the original summary judgment dismissal and the hearing by the first level of
the Court of Appeal, one of the two counsel for the defendants published a
detailed analysisin the Valparaiso Law Review.121 Whilethe plaintiff’ s lawyer
died three years following the end of the proceedings, hiswife later published
the plaintiff’s position in Volume 47 of the Trial series.122

If nothing else, the controversy has created awindfall in marketing opportuni-
ties for insurance companies offering clergy malpractice insurance.123

Thefinal battle of Nally was determined on defendant’ s motion to non-suit. On
amotion for a non-suit, the court must give plaintiff’s evidence all the weight
to which it would be legally entitled, including every legitimate inference in
itsfavour. Similar to the test in Canada, Californialaw requiresthat a court on
appeal not sustain a judgment for non-suit “unless interpreting the evidence
most favourably to plaintiff’s case and most strongly against the defendant and
resolving all presumptions, inferences and doubts in favour of the plaintiff a
judgment for the defendant is required as a matter of law.” 124

The precedent value of Nally was thereby enhanced: the Supreme Court of
California assumed credibility of all alegations made by Nally at the conclu-
sion of the four weeks of trial of the plaintiff’'s case.

The California Supreme Court had no need to approach any of the constitu-
tional issuesin the case. The plaintiff’s allegations hinged instead on whether
or not acommon law duty to refer Kenneth Nally for professional help should
be imposed upon the pastoral counsellors. This makes the case all the more
relevant to the development of common law in Canada on this issue, irrespec-
tive of any constitutional differences between the two countries.

Negligence, whether in California or Canada, requires the existence of a duty
of care, a breach of that duty, and a causal connection between the breach of
duty and the actual harm or damages caused.125

The Supreme Court of California observed that “under traditional tort law
principles, one is ordinarily not liable for the actions of another and is under
no duty to protect another from harm, in the absence of a special relationship
of custody or control.”126 The Court also recognized that in determining the
existence of a duty of care, the court must consider the forseeability and
certainty of harm, the closeness of the connection between the conduct and
injury, the moral blame of the defendant, and public policy.

Was there a special relationship between the pastoral counsellors and Kenneth
Nally? The court looked for it but could not find any special statutory or
contractual relationship giving rise to a legal duty. Unlike a psychiatric or
psychological counsellor, whether therapeutic or non-therapeutic, Kenneth
Nally was “not involved in a supervised medical relationship with the defen-
dants.” 127 The court distinguished the duty to prevent suicide when psychiatric
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treatment falls below a standard of care in the framework of a traditional
medical malpractice action. It refused to extend professional malpractice
principles applied in medical malpractice to the clergy. The Court then turned
to the connection between the counselling and Kenneth Nally’s suicide, and
observed that “mere forseeability of the harm or knowledge of the danger, is
insufficient to create a legally cognizable special relationship giving rise to a
legal duty to prevent harm.”128

Having established that there was no statutory or existing common law duty of
care on a pastoral counsellor, the court then turned to the issue of whether or
not such aduty of care should be established. This, it decided, was problematic:

Even assuming that workabl e standards of care could be established in the present
case, an additional difficulty arises in attempting to identify with precision those
to whom the duty should apply. Because of the differing theological views
espoused by the myriad of religionsin our state and practised by church members,
it would certainly be impractical, and quite possibly unconstitutional, to impose a
duty of care on pastoral counsellors. Such aduty would necessarily be intertwined
with the religious philosophy of the particular denomination or ecclesiastical
teachings of the religious entity.

The Supreme Court, on this basis, dismissed the action for malpractice, al-
though in a footnote they left it open in obiter that liability might be imposed
on therapist counsellorsif they held themselves out as professionals.130 |n such
acase, it would be on the basis of their representations that they could be held
to a professional duty of care and not because of their religious office. The
Court then turned to the claim for “intentional infliction of emotional distress.”

Key to determining whether or not there was an intentional infliction of
emotional distress upon the plaintiffs was the existence of a tape containing
teachings of the Church. Did this tape cause Kenneth Nally to believe he was
born again and could commit suicide and remain in a state of grace? This
evidence had been excluded by the lower court. For three reasons the Supreme
Court refused to allow this tort. First, the evidence did not prove that the
defendants encouraged Nally to commit suicide based simply on the Church
teachings. Common sense tells us that just because his church taught some-
thing, even if actually passed on to Kenneth Nally, it does not necessarily
follow that he would forseeably act on them.131 Second, the evidence that was
attempted to be led post-dated Kenneth Nally’s suicide. It was unknown as to
whether or not it reflected teachings or counselling the pastoral counsellors
would have passed on to Kenneth Nally. The third reason was that the appeal
court, asis usual, deferred to the principle that appellate courts respect a trial
judge’ s discretion to exclude evidence.

Based on the findings that there was no duty of care arising to allow a clergy
mal practice action and no intentional infliction of economic harm, the Supreme
Court upheld the judgment of non-suit of the trial court. The United States
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Supreme Court refused certiorari, 132 which wasto be expected asthe Supreme
Court of California’s decision had rested upon common law and procedural
principles and did not touch First Amendment issues.

The effect of the Nally decision was powerful. In no case that followed in
various U.S. jurisdictions has any appeal court ever accepted that clergy
mal practice exists. Subsequent courts did refine the issues. It is interesting to
review the summary effect Nally had in other United States jurisdictions.

In 1988, in Strock,133 the Supreme Court of Ohio heard the case of a former
husband against a minister of aL utheran Church who engaged in an affair with
his former wife while the couple was in marriage counselling. The trial court
dismissed. The Court of Appea reversed in part and alowed the former
husband to maintain his cause of action for intentional infliction of emotional
distress. On appeal, the Supreme Court of Ohio found that, while the minister
may not be protected by the Constitution, actions for alienation of affection
had been abolished and the plaintiff could not by an indirect route revive such
action by alleging infliction of emotional distress or breach of fiduciary duty.
The church could not be liable vicariously where the agent minister was not
himself legally liable. In the course of reaching this decision, the majority
considered the pre-Supreme Court of California decisions in Nally and suc-
cinctly summarized the problematic nature of the tort of clergy malpractice.134

The Ohio Supreme Court took a step beyond the analysis of the tort of clergy
malpractice as discussed in the Nally case in recognizing that, asin any other
mal practice action, the plaintiff must first exhaust his or her remedy under the
head of intentional torts before proceeding to professional negligence. In the
Strock case, the wrong itself was not actionable as an intentional tort and could
not be made actionable by boot-strapping it to the novel concept of clergy
malpractice.

In the result, the Ohio Supreme Court agreed with the court in Nally in
recognizing that pastoral counselling, even if negligent, would not be clergy
malpractice.

In 1991, in Byrd,135 the Supreme Court of Ohio then considered the next |ogical
issue that would arise. In this case, a minister of the Seventh Day Adventist
Church had non-consensual sexual relations with a parishioner. Unlike
Strock, 136 which was barred because of the statutory abolishment of the tort of
alienation of affection, Byrd raised whether or not a minister acting during
religious activities who commits an intentional tort unrelated to church activi-
ties could then be considered to have committed clergy malpractice.

The court returned to its position in Strock and reiterated their holding that in
order to generate a cause of action for clergy malpractice, the clergyman’s
behaviour must “fall outside of the scope of other recognized torts” as*it would
be redundant to simultaneously hold the cleric liable for ‘ clergy malpractice’.”
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Since the action against the minister in Byrd was potentially recoverable in
battery, fraud, and intentional infliction of emotional distress, all of whichwere
recognized torts, there was no need to take the next step into negligence, much
less aleap into clergy malpractice.

Asto vicarious liability against the Seventh Day Adventist Church itself, the
court considered the doctrine of respondeat superior. Asin Canada, in order
to beliable under the doctrine of respondeat superior, the employer’ stort must
have been committed within the range of his employment: an “employer is not
liable for independent self-serving acts of his employees which in no way
facilitate or promote his business.” 137

This principle is identical to that in Canada. Vicarious responsibility “only
extends to incidents ‘in the ordinary course of the servant’s employment’.” 138

The Ohio court then referred to two California cases in which children were
assaulted by employees of the church. In Milla,139 priests were alleged to have
assaulted a 16-year-old girl, and in Scott,140 a Sunday school teacher had
assaulted a minor. In both cases the torts were independent “self-serving
pursuits unrelated to church activities.” 141

Similarly, in Byrd, the court found that the Seventh Day Adventist organization
did not promote or advocate non-consensual sexual conduct and could not have
reasonably foreseen that the minister would have behaved in such away. The
church was therefore not vicariously liable.

By reaching the conclusion in a religiously neutral way on the principle of
respondeat superior, the Supreme Court of Ohio avoided dealing with First
Amendment issues other than indirectly in approving the Nally decision. In
obiter the court observed that it required plaintiff plead operative facts with
particularity, which results in the state becoming involved in “serious entan-
glement problems” under the First Amendment, so therefore “the mere incan-
tation of an abstract legal standard should not subject areligiousorganization’s
employment policies to state scrutiny.” 142

Far from allowing the existence of an action for clergy malpractice, having the
opportunity to consider on two separate occasions such an action against the
clergy, the Supreme Court of Ohio not only rejected such a claim but set the
bar higher asto the pleadings required to sustain such claimsin the future. The
reasoning of the Ohio court would be useful to a religious organization in
Canada moving for summary judgment where a plaintiff fails to particularize
apleading.

In the same year as Byrd, the United States Federal District Court, in
Schmidt,143 relied upon both Nally and Byrd in acase involving a Presbyterian
Church pastor who initiated sexual conduct with a 12-year-old. Schmidt has
been widely accepted as authoritative. It added federal court weight to the
mounting state decisions barring clergy malpractice actions.
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In addition to bringing a claim for clergy malpractice, the plaintiff pleaded a
breach of fiduciary duty. The sexual relationship had continued from the time
that the plaintiff was 12 years old until she was 41 years old. The court noted
that the allegations supported an action for a battery, which in New Y ork had
a statute of limitations of one year. Ms. Schmidt, by pleading a claim of
negligence against the minister, attempted to extend the time period. The court
concluded that to “the extent that the plaintiff’s negligence claim is founded
on Bishop’s mishandling of the counselling relationship generally, that claim
is properly treated as one for malpractice. . . . This particular aspect of defen-
dant’s conduct involves a purported breach of professional standards by an
ordained minister and, as such, is cognizable only as a malpractice claim.” 144

The court was referred to a number of cases, including Byrd and Nally (and
Ericsson’ s145 article published in the Valparaiso Law Review, one of defen-
dant’s counsel in Nally). After noting “ That there is no recorded instance of a
New York court upholding an action for clergy malpractice, in this most
litigious of states, speaks to this point, and loudly,” it concluded:

It would be impossible for a court or jury to adjudicate a typical case of clergy
mal practice, without first ascertaining whether the cleric, in this case a Presbyte-
rian pastor, performed within the level of expertise expected of a similar profes-
sional (the hypothetical “reasonably prudent Presbyterian pastor”), following his
calling, or practicing his profession within the community. . . . Asthe California
Supreme Court has held in Nally v. Grace Community Church of the Valley:
“Because of the differing theol ogical views espoused by the myriad of religionsin
our state and practiced by church members, it would certainly be impractical, and
quite possibly unconstitutional to impose a duty of care on pastoral counsellors.
Such a duty would necessarily be intertwined with the religious philosophy of a
particular denomination or ecclesiastical teachings of the religious entity.”

This Court agrees with Nally and regards the unconstitutionality as more than
possible. It is real .} (Citations omitted)

The court necessarily looked at the difficulty that was recognized in the Nally,
Strock, and Byrd cases in trying to define and express a standard of care to be
imposed on a particular clergyman. Not only did the court recognize it would
be breaching the First Amendment, it also regarded “thisis as unconstitutional
asit isimpossible.” 147

Schmidt took a step farther than simply considering the technical difficulties
of establishing aduty of care. It also considered the nature of pastoral counsel-
ling and how inappropriateit isto compareit with psychological or psychiatric
counselling. Religious teachings incorporate moral concepts. The goal of the
religious teacher is to instil in each church member the religious and moral
values of the church. Unlike the psychological or psychiatric counsellor, who
may be endeavouring to assist a patient to overcome feelings of guilt or
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inadequacy, the pastoral counsellor may depend upon guilt as evidence of a
troubled conscience. The court addressed this issue:

It may be argued that it requires no excessive entanglement with religion to decide
that reasonably prudent clergy of any sect do not molest children. The difficulty
isthat this Court, and the New Y ork courts whose authority we exercise here, must
consider not only this case, but the next case to follow, and the ones after that,
before we embrace the newly invented tort of clergy malpractice. This places us
clearly on the slippery slope and is an unnecessary venture, since existing laws
against battery, and the criminal stature against sexual abuse if timely invoked,
provide adequate protection for society’ sinterests. Where could we stop? Assume
a severely depressed person consults a storefront preacher, unaffiliated with any
of the mainstream denominations, but with them, equally protected by the First
Amendment. The cleric consults with our hypothetical citizen, reminds him of his
slothful life, and that he is a miserable sinner; recommends prayer and fasting and
warns of the Day of Judgment. Our depressed person becomes more so, and kills
himself and a few more people. These deaths are followed by lawsuits. Asto a
licensed psychiatrist or social worker, our lay courts should have no trouble
adjudicating a claim of professional malpractice on these facts. Asto aclergyman,
it would be both impossible and unconstitutional to attempt to do so.*® (Citations
omitted)

Summary judgment wasthen granted in favour of the defendant minister. Since
the underlying claim against the minister was dismissed, any claim for vicari-
ous liability against the church was also dismissed. The court also concluded
asto respondeat superior that it would be “inappropriate and unconstitutional
for this Court to determine after the fact that the ecclesiastical authorities
negligently supervised or retained the defendant Bishop.” 149

The Schmidt case took Nally and the Ohio decisions astep farther in ruling that
not only vicarious liability, but also what is in essence the tort of negligent
supervision would also be a difficult row to hoe, given the deference accorded
to ecclesiastical tribunals.

The decisions in California, Ohio, and New Y ork were followed in 1994 by
the United States Court of Appeal Seventh Circuit in Dausch,®0 which af-
firmed that under Illinios law, a cause of action for clergy malpractice was not
recognized.

In 1999, Borchers involved a Maryland church member who sued her pastor
for exploiting his position to initiate a sexual relationship with her while
counselling her for marital difficulties. The circuit Court of Appeal dismissed
the allegation that the defendant committed the tort of clergy malpractice.151
So, by 1999, the Court of Special Appeals of Maryland was able to conclude
that “no other courts in the United States (including New Jersey) have recog-
nized the tort of clergy malpractice.” 152
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The sameyear (1999), in Teadt, 153 the Court of Appealsof Michigan ruled that
inacase of an adult plaintiff suing her minister, the claim of clergy malpractice
may not be pursued in Michigan.

By now the clergy malpractice issue had been put to rest. But some decisions
had left open possible claims against clerics when they acted in their capacity
of pastoral counsellors. The Supreme Court of Utah considered this argument
in 2001 in Franco!® (another U.S. caserejected in Cairns, although seemingly
on similar facts).

A seven-year-old girl had been sexually abused by another member of the
church. When she recounted the abuse years | ater (but while still aminor), she
was told by Church officials to “forgive and forget.” When the sexual abuse
was ultimately reported to the police, thegirl’ sfamily felt they were ostracized.
They brought an action against the ministersand church for clergy malpractice,
among other things. The church moved to dismiss the complaint and was
successful. The plaintiff appealed to the Court of Appeal. Once again the court
repeated the analysisthat was made in Dausch, Nally, and other cases and ruled
“that the trial court correctly determined that Franco’s claims against the LDS
Church Defendants for gross negligence, negligent infliction of emotional
distress, and breach of fiduciary duty are barred by the First Amendment to the
United States Constitution.” 155

The sameyear, in Odenthall,156 the Court of Appeals of the State of Minnesota
agreed, and concluded that the First Amendment barred a negligence claim
against aclergyman for negligent counselling. The court relied upon Teadt and
Franco.

In 2003, in Richelle,157 the California Court of Appeal stated that a clergy
member cannot be held liable for “breach of a duty arising out of a special
relationship” with a parishioner. The Court also addressed the fiduciary duty
argument, which will be discussed below.

In 2004, the Minnesota Court of Appealsconsidered acase of alleged sex abuse
committed by one member of the congregation against another member in
Meyer158 noting that “Providing faith-based advice or instruction, without
more, does not create a special relationship. . . . Because there is no special
relationship, there is no duty” and plaintiff’s institutional negligence claims
were not allowed to proceed.

By 2004, the U.S. courts with unanimity rejected attempts to sue religious
persons or institutions for clergy malpractice, negligent supervision, or vicari-
ousliability for these supposed torts. But what about vicariousliability for torts
committed during religious activity, ostensibly as part of that activity itself?

Secular issues (such as negligent clearing of sidewalks, or in operation of a
motor vehicle) can “be framed for the trier of fact in secular rather than
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sectarian terms’159 (sometimes described as the “neutral-principles doc-
tring” 160),

What would happen if achurchinstructed a cleric to assumearolethat resulted
in committing anintentional tort in the course of hisor her employment?Would
the prohibition against undue entanglement in First Amendment issues prevent
the U.S. courtsfrom dealing with these? A seriesof casesin the Supreme Court
of Colorado attempted an approach to this potential dilemma.

We begin in 1988 with Destefano.161 Mr. Destefano and hiswife went to their
parish priest (Grabrian) for counselling, and the parish priest began arelation-
ship with Mrs. Destefano that resulted in the break up of their marriage. Mr.
Destefano sued the priest for negligent counselling and the church for failing
to supervise, intentional infliction of emotional distress, and breach of duty by
Mr. Grabrian. The trial court dismissed Mr. Destefano’s case, finding that it
raised issues “inextricably linked to questions of doctrine, theology, the usage
and customs of the [Catholic] church, written laws, and the fundamental
organization of the church: and because the action was a disguised effort to
circumvent abolishment of the amatory causes of action”162 (barred under the
rather poetically nick-named “Heart Balm Statute”). The Court of Appeal
agreed. The Supreme Court agreed with the Court of Appeal and barred Mr.
Destefano’s claims, which fell under the Heart Balm Statute, but ruled for
various reasons that Mrs. Destefano’ s claims did not fall under the heading of
alienation of affection or criminal conversation. The balance of the claims of
Mr. and Mrs. Destefano related to whether or not the member of the clergy was
immune from liability. The court recognized that the only case to the date of
their decision had been Nally, which at that time had not yet been reheard at
trial and the court had only the first Court of Appeals decision to which
certiorari to the Supreme Court of California had been denied. Ericsson’s
articlel®3 was also considered by the court.

That |eft the Colorado court open to consider whether or not it would adopt the
reasoning of the Court of Appeal in Nally and allow the case to proceed or not.
The Court tersely decided, “We do not recognize the claim of ‘ clergy malprac-
tice'.” 164

The Court decided that since the claim for negligent supervision could stand
alone and fell within the established torts recognized in other jurisdictions, the
plaintiff’s claim for relief against the diocese could stand and it was remanded
for hearing.

Five years later the Supreme Court of Colorado was asked to overrule Deste-
fanol65 in Moses!66 (referred to by the Appeal Courts of Nova Scotia in
Mombourquettel67 and British Columbiain FSM168),

Mosesinvolved awoman with along history of mental illnesswho wassexually
abused by an Episcopalian priest. When the sexual relationship came to light,
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other members of the church kept the affair secret. The woman suffered
emotional damages. The woman later sued the priest (who filed for bank-
ruptcy), the Episcopalian Diocese, and the bishop for negligent supervision,
vicarious liability, and breach of fiduciary duty.

The Supreme Court of Colorado affirmed the judgment on fiduciary duty and
negligent hiring, but reversed the decision on vicarious liability. Before the
Supreme Court, the defendant church and bishop asked the court to overrule
its decision in Destefano6® and argued that clergy malpractice and breach of
fiduciary duty are one and the same thing. Once the court had ruled it could
not allow a claim for clergy malpractice to proceed, the defendants argued it
could not then allow aclaim of breach of fiduciary duty to persist (thisprinciple
will be discussed further below).

The defendants also argued that they should not be vicariously liable for the
acts of the Episcopalian priest, since it was not within the scope of the priest’s
duties. The Supreme Court agreed:

Regardless of the denomination, when a priest engagesin oral sex with amentally
ill parishioner, the priest is not acting within the scope of employment.”°

The Court did find that the Episcopalian Church had negligently supervised
the offending priest, knowing that he had a propensity towards sexual abuse
under the “neutral-principles’ doctrine.171

In summary, in the Moses case, the Supreme Court of Colorado had the
opportunity to reconsider its position in Destefano and did not resile from
refusing to recognize the tort of clergy malpractice. It recognized that the
sexual wrongs committed by the priest were not within the scope of employ-
ment, so the church was not vicariously liable. However, because the church
negligently employed a priest who had a propensity to the tortious conduct, it
was liable for the tort of negligent supervision. The court considered limited
evidence to establish the hierarchal structure of the church simply for the
purpose of verifying the tort of negligent supervision.

While maintaining its position in disallowing clergy malpractice, it did allow
limited evidence, subject to the neutral -principles doctrine. The saving fact that
avoided vicarious liability against the church was that the court could not
conceive that the sexual misconduct could have been or was condoned by the
church. Moses also allowed a claim for breach of fiduciary duty to stand.

But what would happen if the church condoned, or mandated, such activity as
part of itsreligious beliefs? That is exactly the issue the same court addressed
in 1996 in Bear Valley Church of Christ.172

The Bear Valley Church of Christ, an autonomous church, hired a pastor who
performed massage that allegedly included sexual touching as part of his
religious counselling. The question in limine was whether or not the pastor or

112 ThePhilanthropist, Volume 20, No. 2



the church asserted a sincere religious basis for the use of therapeutic massage.
If so, would that be a constitutional defence?

Plaintiffs succeeded at trial against the pastor and the church across the board
for breach of fiduciary duty and vicarious liability, negligent hiring and
supervision, and outrageous conduct.

Defendants appealed to the Colorado Court of Appeal, which remanded the
case for a new trial, holding that the jury should have been advised that the
counselling activities were protected by the First Amendment, that expert
witnesses regarding standards for professional counselling should not have
been admitted, and that the jury awards were duplicative.

The Court of Appeal’ sinstruction wasthat the jury should have been instructed
that if the

touching was engaged in solely in asincere effort to facilitate the minor’ s commu-
nication with God, and that [the pastor] was not motivated by any personal desires,
then the jury must conclude that [the pastor] did not violate any fiduciary duty
owed to the minor or to his mother nor did he engage in any outrageous conduct
toward either of them.*”

The Supreme Court disagreed with the Court of Appeal and found that the
massage therapy was nothing more than the pastor’s “choice of a relaxation
and communication method between himself and his counselees,”174 and
therefore did not spring from any religious motivation.

Religious evidence admitted at trial was not directed toward the issue of clergy
malpractice, since the court recognized that in Moses it had already decided
that “in Colorado, breach of fiduciary duty is actionable, clergy malpracticeis
not.” 175

The issue, then, was whether or not the church was aware that the pastor was
using inappropriate counselling methods. The court concluded that there was
sufficient evidence beforethejury that it was and that such could be determined
on neutral principles without reference to any of the protected religious activi-
ties of the church.

The fineness of the debate was illustrated two years later in the 1996 decision
of the Colorado Court of Appeal in Bohrer.176 This case involved the United
Methodist Church, which was sued after a minister commenced a sexual
relationship with a minor during counselling of the minor.

By now the principles had been firmly established in Colorado that clergy
malpractice did not exist and that claim was not advanced. On appeal, the
unsuccessful defendant minister tried to argue that the claims of outrageous
conduct and breach of fiduciary duty against him violated the First Amend-
ment. Since the defendant did not claim the religious conduct was religiously
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motivated (and infact could not have done so, given that the church itself would
not have permitted it), that ground of appeal failed.

The church itself objected to findings of negligent supervision and breach of
fiduciary duty, but the law had been settled in previous decisions. The highest
Court of Colorado had been presented with the opportunity to strike down—or
permit—adefence to an intentional tort through vicarious liability by achurch.
It refused to admit such was possible. An intentional tort stands on its own. It
seems unlikely that a court would find a church condoned activity that is so
patently tortious.

A consideration of these cases before the Colorado courts demonstrates the
development of a solid line of authority in the United States that bars clergy
mal practice actions and any related action that would require an investigation
and weighing of theinternal religious doctrines of a defendant church member
or church. Even when such investigation has as its goal establishing vicarious
liability, courts are loathe to commence any inquiry. Courts will permit an
action to proceed for atort against a church vicariously where it has condoned
or concealed the wrongdoing or, on its own footing, an action for negligent
supervision.

Beforeleaving the discussion of the U.S. law of clergy malpractice, one further
case deserves consideration: Berryl?’

Thetrial judgein Cairnsl’8 wasreferred to Berry while deliberating. The court
concluded that in Berry, the New Hampshire Superior Court had “found the
elders owed a duty of care to the plaintiff, even in the absence of direct
privity.”179

The decision in Cairns was rendered June 26, 2003. The Berry order relied
upon was on a preliminary motion for summary judgment. While in the first
instance (in the order relied upon by Molloy, J.), the judge at first denied most
of the defendants’ summary judgment motion, the court also ordered an
evidentiary hearing and, asaresult, reversed hisdecision and granted summary
judgment on July 21, 2003. A further motion to dismisswas brought to resolve
guestions remaining and an additional motion to dismiss by the defendantswas
finally granted November 4, 2003.180

In fairness to the court in Cairns, it was unaware that the end result was
different from the early decision provided the court. While Molloy, J. observed
that Berry was*“ at odds with the overwhelming trend in [the] United States,” 181
in Cairns, the court did reach the same conclusion and find a duty of care
against the Watch Tower Society in the absence of privity. For that reason we
will look briefly at the Berry case as presented to Molloy, J.

Thecourt in Berry found on the preliminary motion that amother had informed
church elders of the sexual abuse of her daughter by a stepfather but had been
told by the elders not to report it on penalty of disfellowshipping (excommu-
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nication from the church). There was a statutory reporting requirement in New
Hampshire that did not exempt ministers. Reasoning that the reporting require-
ment fell under the “neutral -principles doctrine,” the court concluded:

the prevention of sexual abuse of children is one of society’s greatest duties. In
this case, to impose such a duty places little burden upon the defendants. The
burden requires only common sense advice to the church member and a reporting
of the abuse to the authorities. Clearly, the social importance of protecting the
plaintiff from her father’s continued brutal sexual abuse outweighstheimportance
of immunizing the defendants from extended liability. The court finds that the
defendants did owe a duty of care to the plaintiff, despite the absence of privity
between them.

The preliminary decision in Berry had been submitted by the plaintiff to the
court in Cairns apparently as authority for clergy malpractice existing in the
United States. This proposition was rejected by the court:

Given the extreme facts in Berry, in particular the clear breach of the statutory
reporting requirement, | do not see Berry as authority overriding the long-standing
American case law. Accordingly, | conclude that had V.B.’s action been brought
inthe United States, it would likely be subject to summary dismissal based of these
cases.

The distinguishing facts in the in l[imine decision as considered by the Cairns
court in Berry deserve review.

First, a statutory reporting requirement in Berry was the basis to establish the
duty of care. That statutory duty is upon any person and can be applied in a
neutral-principlesfashion. Had any of the defendantsin V.B. v. Cairnsviolated
astatutory reporting requirement—which Molloy, J. specifically found was not
the case—negligence might have been atriable issue.

Second, and more relevant to the constitutional issue, is that even in the
preliminary order, the court in Berry applied a balancing of religious freedoms
akin to the section 1 limitation in the Canadian Charter. Thus Berry should
have reassured the court that U.S. cases should not be rejected because it is
thought that Canadian courts apply a balancing factor unknown to the U.S.
constitution.

The court in Cairns correctly rejected the plaintiffs’ contention that the pre-
liminary order in Berry had opened the door to clergy malpracticeinthe United
States. In the decision of November 4, 2003 (four months after the decision in
Cairns), the New Hampshire Court brought Berry into the mainstream of U.S.
cases on clergy malpractice by finding:

The First Amendment Establishment of Religion Clause has been implicated when a
lawsuit is brought against a church or religious institution for negligent or improper
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acts of their clerics or supervisors. See Destefano, Nally, Franco, Hiles. These cases
focus on the ‘ excessive government entanglement with religion test.’

The excessive entanglement test is, by necessity, one of degree. Indeed, separation
of church and state cannot mean the absence of all governmental contact withreligion,
since the complexities of modern life inevitably produce some contact...However, it
iswell settled that civil tort claims against clerics that require the courts to review
and interpret church law, policies, or practicesin the determination of the claims are
barred by the First Amendment under the entanglement doctrine.

The plaintiffs’ remaining claims against the defendants for negligence question the
appropriateness and adequacy of their counselling of the plaintiffs mother at the
“Shepherding Meetings.” These shepherding meetings are a part of the Jehovah's
Witness religious beliefs, practice and policy. The plaintiffs have claimed that the
conduct of these Elders in advising the plaintiffs' mother regarding the child abuse
were, infact, aproduct of the standard policiesand practices of the Jehovah’ sWitness
Organization. A determination of these claimswould necessarily entangl e the courts
in an examination of religious doctrine, practice, and church policy. Such an inquiry
is clearly prohibited by the First Amendment. Therefore, the remaining claims are
barred by the First Amendment...

...Through the various Motions to Dismiss filed by the defendants in this matter and
the resulting Orders of the Court thereon, al plaintiffs claims have now been
dismissed. No claimsremain upon which the plaintiffs can seek relief. Therefore, the
plaintiffs’ writ including all causes of action set forth therein has been dismissed. 182

It is unfortunate that the trial judge in Cairns did not have the benefit of the
final decision in Berry. Although the court rejected Berry as authority, since
the facts were similar and findings against the defendant in Cairns the same as
Berry, it isdifficult to discount the persuasiveness the case had on the court.

Given that the Berry decision considered by the court was later effectively
reversed in line with what Molloy, J. herself recognized was “long standing
American case law,” 183 courts should therefore be very cautious in accepting
Cairns as authority.

If anything, the careful balancing of the constitutional issues demonstrated by
the series of ordersin Berry illustrates that Canadian courts should accept with
confidence theweight of U.S. authority and avoid entertaining claimsof clergy
malpractice.

D. Negligent Supervision

The tort of negligent supervision arises where there is a statutory duty,184 a
contractual duty,185 or arecognized duty of care.186 In K.L.B., the government,
for example, while supervising children pursuant to its statutory duty to
children in its care, was held to the standard of a careful or prudent parent.

While the tort stands on it own,187 it is secondary to a finding of actual
negligence on the part of the agent/servant/employee. One can bein afiduciary
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relationship and be guilty of negligent supervision, without breaching a fidu-
ciary duty.188 |n the cases analogous to that of institutional liability for
churches, residential schoolsand social service agencieshave been heldto have
committed the tort of negligent supervision.

The tort requires the establishment of the elements of negligence, as with any
other unintentional tort, and for that reason can apply to areligious institution
provided no investigation is necessary of the internal religious doctrine under
the“ neutral -principlesdoctrine.” In Canada, negligence hasbeen found against
the governing religious institution in Pornbacher,18 and F.SM.190 |n Ben-
nett,191 a case against a tortfeasing priest, the Supreme Court applied the test
adopted by it in Bazely!92 for determining if intentional torts should be
vicariously imposed. The principle in Bennett was also applied to a priest-
bishop-diocese relationship in O’ Dell.193 The principles in these cases are no
different than those arising in the American cases where negligent supervision
has been found against a church such as Evans,194 Bear Valley,195 Deste-
fano,196 and Bohrer.197

In Moses,198 the Colorado Supreme Court on appeal was careful to distinguish
between the tort of negligent supervision and that of vicarious liability.

In 1995, the Supreme Court of Wisconsin, in Pritzlaff,199 dismissed a case
against a priest who had allegedly coerced the plaintiff to have a sexual
relationship with him. The decision largely hinged on a limitation period,
which the Court ultimately found barred the action of the plaintiff. Neverthe-
less, the court went on to recognize that there were currently a number of cases
pending in Wisconsin as to whether or not areligious governing body could be
liablefor negligencein supervising clergymen employeeswho commit tortious
acts. It ruled, “Ms. Pritzlaff’s claim against the Archdiocese is not capable of
enforcement by the courts.” The court adopted the reasoning of the decisionin
Schmidt200 on the basis that there would be “a chilling effect” on the free
exercise of religion if the courts were to determine that ecclesiastical authori-
ties had negligently supervised the clergymen. The court recognized that there
might be a case where aplaintiff established that the religious governing body
knew that an individual clergyman was potentially dangerous and could be
liable. It rejected those cases as “ unpersuasive.” It was|eft to the Maine courts
to deal with thisissue.

In 1996, the Supreme Judicial Court of Maine decided Swanson,201 a claim by
a husband and wife against a Catholic priest. The priest had initiated a sexual
relationship with the wife. The action alleged intentional and negligent inflic-
tion of emotional distress and negligent pastoral counselling by the priest and
negligent supervision by the church. The trial court partially granted the
church’s motion to dismiss but permitted the case to proceed on negligent
supervision. The intermediary Appeal Court held that the First Amendment
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barred the negligent supervision claim. The Supreme Court of Maineremanded
the case with instructions to dismiss the complaint against the church.

Thecourtin Mainewastravelling for thefirst time down the road that had been
illuminated by obiter opinionsin the Schmidt and Pritzlaff casesand ultimately
adopted those decisions.292 The court accepted that even if atrial court could
somehow determine some kind of secular authority within a church in order to
find vicarious liability, it would then face the hurdle of defining the nature of
arelationship between a church bishop and parish priest.203 They then went on
to review the claim for the tort of negligent supervision. They concluded that
pastoral supervision is an ecclesiastical prerogative and refused to impinge
upon it.204 The court recognized that, as in Pritzlaff, there was a limited
authority in several caseswhere negligent supervision claimshad been allowed
to precede. The court, however, felt that after areview of these decisions that
these courts had “failed to maintain the appropriate degree of neutrality
required by the United States and Maine constitutions.” 205

Clearly, the principlesin determining liability of churches for negligent super-
vision are similar in Canada and the United States. Unlike clergy malpractice,
negligent supervision may be found without any need to delve into religious
doctrine. The point of divergence in the two judicial systemsis in applying
constitutional brakeson theinquiry. Inthe U.S., the courts have considered the
risks of treading on constitutionally protected activities and have tried to reach
asolution using the “neutral-principles doctrine.” In Canada, likely because no
Charter challenge has been effectively advanced, the courts have not even
considered any constitutional obstacles that might exist.

I11. Liability for Breach of Fiduciary Duty

In addition to the issues of liability and tort, courts are being asked to consider
whether or not there would beliability for breach of fiduciary duty. Under what
circumstances will a clergyman or a church be liable for breach of fiduciary
duty in Canada? The answer is complicated by the confusing approaches
Canadian courts have taken to claims for breach of fiduciary duty. For a
discussion of this topic, please refer to the unabridged version of this article,
available online at www.thephilanthropist.ca.

V. Conclusion

Inevitably, the increase in litigation and changes in attitude towards religious
institutions result in the clash of values discussed in this article. How will
Canadian courts deal with the resulting constitutional and evidential issuesin
the thousands of cases now pending before them?

It would be foolish not to take advantage of the development in the United
States, over twenty years, of the law of “clergy malpractice” and breach of
fiduciary duty. This is particularly appropriate given the broad definition
afforded religious activity, thereality of membership in international religious
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organizations, and recognition by the Supreme Court of Canada of the congru-
ent application of the Charter and the United States Constitution. A Canadian
citizen should expect a Canadian court to accord him or her the same rights
under section 2 of the Charter that his or her American cousin has under the
First Amendment. Canadian courts appropriately relied on American decisions
in this area.

In cases of intentional torts, religious persons who are tortfeasors are liable in
damages. Once it is proven an intentional tort has been committed, it should
not be necessary to resort to unintentional torts or negligence. In the rare cases
where areligious institution has committed an intentional tort, it will also be
held liable. In either case, there is nothing unique about religious defendants
unless the activity giving rise to the tort was itself religious.

Where claims have been made for intentional infliction of mental suffering and
outrageous conduct for conduct that has occurred solely in the course of a
religious activity, the Florida Supreme Court articulated the principle to be

applied:

[w]hether the priest’s tortious conduct in this case involved improper sexual
relations with an adult parishioner he was counseling or sexual assault and battery
of a minor, the necessary inquiry in the claim against the Church Defendants is
similarly framed: whether the Church Defendants had reason to know of the
tortious conduct and did nothing to prevent reasonably foreseeable harm from
being inflicted upon the plaintiffs.2%®

Similar tests are applied in Canada.207

Courts should recognize that “outrageous conduct” is synonymous with the
“tort of intentional infliction of emotional distress” and that it isonly available
against an institutional religious defendant when a plaintiff can establish that
the institution knew of the conduct and did nothing. Canada is no different:
only where there is knowledge will there be liability.

In negligence, the establishment of a duty of care will always be the most
difficult aspect of any attempt to create a clergy malpractice action:

It would be impossible for a court or jury to adjudicate a typical case of clergy
mal practice, without first ascertaining whether the cleric, in this case a Preshyte-
rian pastor, performed within the level of expertise expected of a similar profes-
sional (the hypothetical “reasonably prudent Presbyterian gastor”), following his
calling, or practicing his profession with the communi'[y.20

Malpractice actions against the clergy open a “Pandora’s box” that is as

unconstitutional in Canada as it has been found to be in the United States. As
the Utah Supreme Court observed:
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Indeed, malpracticeisatheory of tort that would involvethe courtsin adetermination
of whether the cleric in a particular case—here an LDS Church bishop—breached
the duty to act with that degree of “skill and knowledge normally possessed by
members of that profession.” Defining such aduty would necessarily require a court
to express the standard of care to be followed by other reasonable clerics in the
performance of their ecclesiastical counseling duties, which, by itsvery nature, would
embroil the courts in establishing the training, skill, and standards applicable for
membersof theclergy inthisstatein adiversity of religionsprofessingwidely varying
beliefs. This is as impossible as it is unconstitutional; to do so would foster an
excessive government entanglement with religion in violation of the Establishment
Clause.?® (Citations omitted)

The single Canadian case permitting clergy malpractice provides limited
precedent to establish it as a tort in this country unless the constitutional
ramifications are resolved. When the proper analysis is conducted, courts will
carefully weigh American cases denying the viability of the cause of action.

Twenty years of appellate decisions establish a solid line of authority in the
United States barring clergy malpractice actions, or any related action, that
requires ajudicial investigation of the internal doctrines of a church.

Religions, not just because they are constitutionally protected, but also because
they occupy aunique and vital rolein society, deserve the deference of courts.
As Schmidt observed:

beliefs and penance, admonition and reconciliation as a sacramental response to sin
may be the point of attack by a challenger who wants the court to probe the tort-law
reasonableness of the church’ smercy toward the offender . . . because of the existence
of these constitutionally protected beliefs governing ecclesiastical relationships,
clergy members cannot be treated in the law as though they were common law
employees?1°

The court then concluded: “pastoral supervision is an ecclesiastical preroga-
tive.”

It remains to be seen whether, after careful consideration of the constitutional
issues, courts will uphold or compromise religious liberty in Canada. The
conflicting conclusions of trial courts in Cairns?!l and Allen?12 |eave the
guestion of clergy malpractice open, for the time being. Until resolution by an
appellate court, the uncertainty thus created may have a chilling effect on
freedom of religion and association in Canada.

If claims do not succeed in tort, can plaintiffs then succeed in equity by
describing the wrong complained of as a breach of fiduciary duty?

The fiduciary model imposed on physicians in Mclnerney is appropriate to a
religious person or ingtitution. Like the physician, a religious defendant has
larger duties. He or sheisthereto “savethesoul” of the penitent and isexpected
to act in the penitent’s best interests in doing so but also has a responsibility
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and duty as a servant to the religious constituency. The cleric may comfort the
penitent spiritually. The cleric may also cause emotional distress or even expel
the penitent from thereligious community asaform of disciplineto the penitent
and under an obligation to the community. They are conflicting fiduciary
duties.

Some Canadian cases do not carefully analyse the facts and law to determine
if there is a fiduciary relationship and whether there is a causal breach, with
confusing results. But other courts have gone a long way toward settling the
criteria necessary to establish the fiduciary duty of religious institutions and
successfully bring aclaim for breach of that duty. While, aswith any equitable
claim, breach of fiduciary duty should be secondary to common-law tort
liability, it should be available where appropriate. Under the principles articu-
lated in these cases, plaintiffswill succeed against individual clericsfor breach
of fiduciary duty when they can establish that thereis afiduciary relationship,
that the fiduciary obtained a personal benefit from a beneficiary (whether
financial or otherwise), and that the defendant acted dishonestly, disloyally or
in breach of an undertaking to the beneficiary. The American decisions on
breach of fiduciary duty enunciate similar principles.

In either country, a plaintiff must first advance his or her claim for a remedy
under existing tort law, and a court should not even entertain aclaim for breach
of fiduciary duty where a common-law remedy is available. A cause of
action—such as clergy malpractice—which is not known to law should not be
pursued.

Torts (including negligent supervision) are actionable under existing tort law.
If damages in tort compensate, a remedy in equity is not necessary. Equity
grants relief where the conscience of the court is troubled and a common law
remedy is unavailable.

By showing constitutional respect for religious activities, courts do much more
than advance public policy. They ensure the most efficient use of judicial
resources where most needed: compensating the weak, vulnerable, and
wronged.

The visceral reaction of the judge may be to open the door to any claim to “let
the plaintiff have hisday in court.” Such well-intentioned action may have the
opposite result, as Brandeis, J. warned:

The greatest dangers to liberty lurk in insidious encroachment by men of zeal,
well-meaning, but without understanding.?*®

Lack of discernment of the issuesinvolved may embroil the court in unneces-
sary and costly detoursinto constitutionally protected areas. Sticking to solid,
time-tested tort and equitable principles will result in not just the appearance
of justice, but justice itself. By protecting religious freedom, courts strengthen
all other fundamental rights:
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A government that will coerce its citizens in the domain of the spiritual will hardly
hesitate to coerce them in the domain of the temporal. If it will direct how they shall
worship it will certainly direct how they shall vote. Certain it isthat religious liberty
isthe progenitor of most other civil liberties. Out of victory in the struggle of freedom
to worship as one's conscience dictates come victory in the struggle for freedom to
speak as one's reason dictates. Freedom of the press comes from the struggle for
freedom to print religious tracts, and freedom to assemble politically can be traced
to the successful struggle for freedom to assemble religiously. Even procedural
liberties incident to our concept of afair trial grew largely out of the struggle for
procedural fairnessin heresy and other religious trials.?**
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