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(1) Developmentsin Respect of the “ Director-Trustee Dilemma”

One of the issues that has plagued the area of charitable corporations law in
Ontario is whether, and to what extent, the directors of such corporations are
“trustees” of corporate assets. In a number of Ontario cases (discussed herein)
courts have held that, at |east for certain purposes, the directors of a charitable
corporation should be treated as “trustees’ of the corporation’s property. This
characterization directly affects the area of directors' liability, since trustees
are, in law, held to higher fiduciary standards than “mere” directors (i.e.,
directors of for-profit corporations). Whileit is arguable that imposing stricter
duties on directors of charitable corporations than on directors of for-profit
corporations makes a certain degree of sense (given that, among other things,
the actions of directors of charitable corporations are not constantly being
scrutinized by shareholders with a direct financial interest in the directors
actions), characterizing the directors of charitable corporations as “trustees’
may not be the best way to obtain this result. It would be far better, from the
viewpoint of clarity and precision, for the courts simply to say outright that
directors of charitable corporations are subject to higher duties (including the
duty of loyalty) than those of for-profit corporations. In this regard, the
Corporate and Insolvency Law Policy Directorate of Industry Canada has
introduced aframework paper setting out its proposalsfor anew Not-for-Profit
Corporations Act.2 Under Part V of the proposed Act, a corporation would not
be deemed to hold any property in trust unless that property was transferred to
the corporation expressly in trust for a specific purpose and no director would
be deemed to be a trustee with respect to the corporation or its assets.3 The
adoption of this proposal would certainly resolve the issue and allow those
involved with such corporations to operate with more certainty. However, until
such proposals are enacted and subsequently construed by our courts, thereis
arisk (in Ontario at least) of courts continuing to hold that directors act as
trustees of underlying corporate assets. (As discussed later, in the opinion of
the authors, the better view isthat directors are not trustees of corporate assets.)
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Re Christian Brothers

There hasbeen asignificant development inthisareaasaresult of thereference
decided by the Ontario Court of Appeal in Re Christian Brothers of Ireland in
Canada.4 (The application for leave to appeal this decision, as well as an
application for reconsideration, was dismissed by the Supreme Court of Can-
ada.) The reference dealt with the winding up of the Christian Brothers of
Ireland in Canada (CBIC), acharitable corporation incorporated by special Act
of Parliament, in order to satisfy claims of victims who suffered sexual and
other abuse at Mount Cashel Orphanage, which had been run by the Order.
While the reference did not deal with directors' liability, the Ontario Court of
Appeal did clarify, to some degree, the extent to which acharitable corporation
should be characterized as holding its assets “in trust.” This clarification
should, in turn, shed some light upon the related question of whether, and to
what extent, the directors of a charitable corporation should be held to the
standard of a*“trustee.”

The Factsin Re Christian Brothers of Ireland in Canada

CBIC, aworldwide Roman Catholic religiousteaching order, wasincorporated
by Act of Parliament in 1962, although it had carried on activities in Canada
without corporate form since 1876. A number of criminal and civil proceedings
within the past few years established that, from the mid-1960s to the mid-
1980s, almost 90 boys who resided at Mount Cashel Orphanage in St. John's,
Newfoundland, were sexually and physically abused by certain of the Christian
Brothers charged with their care. Damage claims in respect of the abuse
amounted to approximately $36 million. In October of 1996, CBIC made
application to be wound up in order to satisfy the claims for compensation. A
winding up order was granted by Houlden J.

The reference — a motion for advice and directions relating to the payouts by
the liquidator of CBIC — was not made in a factual vacuum. Indeed, two
innocent (i.e., unconnected to any claims of abuse) British Columbia schools,
whose ownership was not determined at the time of the reference (since
determined in Rowland v. Vancouver College Ltd.®) risked liquidation depend-
ing upon how the Court decided the issues before it (discussed later). If all of
the assets of CBIC were held to be exigible to help satisfy the compensation
claims then, depending upon the resolution of the ownership of the schools,
the British Columbia schools risked seizure and sale. On the other hand, if the
two British Columbia schools were not lumped in with the assets available for
liquidation, the assets available for payment by the liquidator might be reduced
by asmuch as $35 million—leaving only about $4 millionto satisfy thevictims’
claims.

The Issues

Two issues that both the Ontario Court (General Division) and the Ontario
Court of Appeal addressed were, in summary, as follows:
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(1) Whether, because of its charitable objects, CBIC was immune from
liability to persons with tort claims under the purported doctrine of
“charitable immunity” (the “charitable immunity” issue); and

(2) Assuming that there was no doctrine of charitable immunity in Cana-
dian jurisprudence, whether certain of CBIC’s assets were not exigi-
ble for the satisfaction of judgments because of the manner in which
they were held (the “exigibility” issue).

Blair J.”s Decision in the (then) Ontario Court (General Division)

Regarding the charitable immunity issue, Blair J. in the Ontario Court (General
Division) held that this“ doctrine” was never apart of Canadian law.® As such,
charitable corporations in Canada are not protected from judgments against
them for liability by reason of some general charitable immunity.

Blair J., nonetheless, spent considerable time on the exigibility issue. For the
sake of brevity, only the key points of his decision on this issue will be
considered here. The question, as he put it, was “whether, assuming thereis no
general charitable immunity shielding the corporation from judgment, some or
al of its assets are nonetheless immune from attachment in the face of
judgmentsin favour of personswith tort claims against it.”7 This question, he
stated, resolved itself into several subissues. The first was whether charitable
corporations hold their assets generally “in trust” for their charitable purposes,
as opposed to owning them beneficially. Regarding this point, Blair J. stated:

A charitable corporation does not hold its assets “as trustee” for charitable purposes,
however. It holds its assets beneficialy, like any other corporation. As a matter of
corporate law, of course, it must use those assets in a manner consistent with its
corporate objects, and its directors have fiduciary obligations to ensure that such is
the case. Where its corporate objects and its charitable purposes coincide — as they
do in this case — it must use its assets in a manner consistent with those charitable
purposes. Neverthel ess, this does not mean that it holds all of its assetsin some kind
of trust capacity.

The law in this jurisdiction does not support the proposition that all assets received
by a charitable corporation...by way of agift or bequest are presumptively received
in trust, and held by the corporation “as trustee” for the charitable purposes of the
corporation, as opposed to being held beneficially by the corporation and required
by its objects to be used for such purposes.®

Against the possibility that he was wrong on this point, Blair J. stated that,
“[e]ven assuming, however, that the property of acharitable corporationisheld
in some sort of ‘trust-like’ capacity to be used only for the charitable purposes
of the corporation...those assets are...exigible at the instance of tort victims
who have established legitimate claims against the corporation.”® Blair J. then
considered the subissue of whether some assets held by acharitable corporation
were immune from exigibility, or immune for some purposes. Dividing the
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ways in which a charitable corporation may acquire or hold property into
several branches, he stated that property from outright gifts and bequests and
other sources (government grants, etc.) isclearly exigible. The sameisthe case
with property gifted to the charitable corporation generally for its charitable
purposes as it is with gifts in the nature of “precatory trusts’ (which are not
trusts at all, but mere expressions of wishes or hopes). Blair J., though, carved
out one category from exigibility: property subject to specific purpose trusts
where the wrong asserted by the claimant had no relationship to that property.
InBlair J."’swords, “1 do not think that tort claimslegitimately asserted against
one specific charitable purpose property can be asserted against other specific
charitable purpose property that may be held by the same charitable corpora-
tion.” 10

TosummarizeBlair J.’ spositionin respect of the“trusteeship” issue, charitable
corporations do not generally hold their property as “trustee” for their charita-
ble objects but rather beneficially, like any other corporation. The exception
to thisis specific charitable purpose property, which is, in atrue sense, held in
trust by the charitable corporation. Blair J. noted, however, that this does not
change the fact that the directors of charitable corporations are under a duty to
ensure that the corporation uses its assets in a manner consistent with its
objects.

This approach, it is submitted, is very sensible. It draws no false distinction
between the way a charitable corporation holds property and the way a for-
profit corporation holds property, except in the case of property subject to a
“true” trust (i.e., one that meets each of the three “certainties’). Blair J.'s
decision, however, was appeal ed to the Ontario Court of Appeal. The Court of
Appeal allowed the appeal.

The Ontario Court of Appeal’s Decision

The Ontario Court of Appea unanimously held that the appeal from Blair J.’s
decision should be allowed. The majority’s decision was written by Feldman
J. (Abella J. concurring). Feldman J., citing the recent Supreme Court of
Canada case of Bazley v. Curry,11 agreed with Blair J.’s holding that the
doctrine of charitable immunity has never been the law of Canada. She held,
however, that Blair J. erred in proceeding to analyze the further question of
whether assets held in trust are exigible to pay tort victims' claims after he had
aready decided that there was no doctrine of charitable immunity. Feldman J.
noted that thistheory —the“trust fund” theory —issimply therejected charitable
immunity doctrine in different guise. As aresult, where the charitable corpo-
ration is held liable for the actions of its agents or employees (upon a Curry
analysisof vicariousliability), then “the trust assets must answer for the wrong
done.”12

Feldman J. was especially clear in rejecting Blair J.’s exemption of “specific
charitable purpose trust property” from a charitable corporation’s otherwise
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exigible property. In analyzing thisissue, she made some statements regarding
the nature of charitable corporations, which may have important ramifications
for the liability of directors of such corporations. She first noted that “[i]t is
generally accepted that charitable corporations receive and hold their assets
beneficially as all corporations do.” 13 Against this proposition, though, must
be set the principle that charitable corporations “are obliged to use those assets
only to further the charitable purposes of the corporation.” 14 She underscored
the tension in this area by citing a passage by Slade J. in the British case of
Liverpool and District Hospital for Diseases of the Heart v. A.-G.,15 which
readsin part:

In a broad sense a corporate body may no doubt aptly be said to hold its assets as a
“trustee” for charitable purposesin any case where the terms of its constitution place
alegally binding restriction upon it which obligesit to apply itsassetsfor exclusively
charitable purposes. In a broad sense, it may even be said...that the company is not
the “beneficial owner” of its assets. In my judgment, however, none of the authori-
ties...establish that a company formed under the Companies Act 1948 for charitable
purposesisatrusteein the strict sense of its corporate assets, so that on awinding up
these assets do not fall to be dealt with in accordance with the provisions of ...that Act.
They do, in my opinion, clearly establish that such a company is in a position
anal ogous to that of atrusteein relation to its corporate assets, such as ordinarily to
giveriseto the jurisdiction of the court to intervene in its affairs; but that is quite a
different matter.'

From this passage, Feldman J. observed that “[b]ecause of the trust-like
obligations of the charitable corporation, it is accepted that the court maintains
its supervisory scheme-making power whether a charity’s legal form is as a
charitable trust or a charitable corporation.”17 The explanation she provided
for the existence of this supervisory jurisdiction isimportant. She said that it
exists “to continue to ensure that gifts made with charitable intent will not fail
even if the object of the gift is unclear or uncertain, or if the gift is directed to
a charitable corporation which is misnamed or the corporation no longer
exists” 18 (the cy-prés doctrinel).

On the specific question of whether a corporate charity with multiple objects
that held agiftintrust for aspecial purposewasableto apply that trust property
to pay tort claims that did not arise in connection with that property, Feldman
J. held that the property was indeed exigible to pay such claims. One of the
reasons provided for thisresult was:

[T]he purpose of the reference in recent case law dealing with the disposition of
certain charitable gifts, to the concept of atestator leaving a gift asa special purpose
trust is not to immunize such gifts from liability to victims of wrongdoing by the
charity. Itisto allow a court to apply the doctrine of cy-présto such a gift and, rather
than have the gift fail ab initio, the court may propound a scheme for the fundsto be
used as closely as possible to the use the testator intended.
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Asaresult, the Ontario Court of Appeal held that all of the assets of the CBIC,
whether owned beneficially or in trust for one or more charitable purposes,
were exigible and could be used by the liquidator to pay the claims of tort
victims.21 What conclusions about the general nature of charitable corporations
may be drawn from the Ontario Court of Appeal’s decision in Re Christian
Brothers? The key point, for the purposes of our topic, seems to be that the
rationale for characterizing a charitable corporation as “ trustee” of itsassetsis
to enable a court to ensure — using the cy-pres doctrine — that gifts made with
charitable intent that are unclear or uncertain will not, for that reason alone,
fail. It is not the case that a charitable corporation should be seen as holding
all of its assets “on trust” or “as trustee” for the charitable purposes. If thisis
correct, then Re Christian Brotherswoul d appear to diminish the circumstances
under which a charitable corporation can be properly analogized to atrustee.
If thisis so, it is arguable that the directors of charitable corporations should
be treated not as “trustees’ of the charitable assets but, instead, simply as
directors, in the same way directors of afor-profit corporation are viewed. On
this analysis, the directors of charitable corporations are, of course, subject to
fiduciary duties, but those duties should be seen as more anal ogousto (although
perhaps more stringent than) the duties imposed on directors of for-profit
corporations, instead of the duties imposed on trustees.

It could be objected that this conclusion is too much of a stretch, that it takes
the Ontario Court of Appeal’ sstatementsin Re Christian Brotherstoo literally,
and somewhat out of context (given that the issue of directors’ liability was not
raised in that reference). That is probably true. Nevertheless, the fact that the
Court of Appeal described in a narrow fashion the way in which a charitable
corporation can be properly seen as a “trustee” of the corporation’s assets
(namely, to validate the application of the cy-preés doctrine), at least provides
an important peg on which to hang a future argument that the directors of
charitable corporations should not be held to “trustee-like” standards but
instead should be subject to standards similar to those imposed on directors of
for-profit corporations under the corporations legislation of Canada and the
provinces.

On a separate point, in the authors' view, the Ontario Court of Appea’s
decision in Re Christian Brothersis highly suspect insofar asit concluded that
express trust funds maintained by a charitable corporation are subject to tort
claims made against that corporation, irrespective of any relationship between
the objects of the trusts and the activities out of which the tort claims arose. It
seems trite law that where a trust company is sued, for example, for sexual
harassment in the work place, the tort claimants could not have recourse to
estate assets administered by that trust company; similarly, where anindividual
trustee isinvolved in a car accident unrelated to trustee duties, it seems utterly
implausible to suggest that injured parties could have recourse to trust assets
under that trustee’ s administration. There seemsto be no reason to suggest that
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the position of charitable corporations should be different. Despite thislogical
conclusion, the proposition of Blair J. of the Ontario Court (General Division),
now affirmed by the Ontario Court of Appeal, hasbeen cited in Asian Outreach
Canada v. Hutchinson.22 While this decision did not deal with the exigibility
of charitable corporations’ assets to satisfy tort claims, but with whether
various interlocutory orders should be made in connection with the manner in
which affiliated Christian charitieswere entitled to solicit donationsin Canada,
Cullity J., relying on Re Christian Brothers, stated the following proposition:

It has been held that thefact that acorporationisestablished for exclusively charitable
purposes does not provide it with immunity from judgments for damagesin tort and
that its corporate funds, and in certain circumstances even funds that have been
designated for specific purposes and of which it is atrustee in the strict sense, may
be exigible to satisfy such judgments.?3

This proposition appears to have been, in essence, confirmed by the Supreme
Court of Canada’ srecent dismissal of the application for reconsideration of its
decision to dismiss leave to appeal the Court of Appeal’sdecision. Asaresult,
it appears that active charities should now establish separate endowment
foundationsto act astrustees of any expresstrust fundswhich they hold; failing
that, on the strength of Re Christian Brothers, those funds would appear to be
in constant danger from tort claims made against the active charity.

Another potentially important new development in the context of how directors
of charitable corporations should be characterized, whether as trustees or as
directors subject to the fiduciary duties incumbent upon such office, has come
in the way of two decisions of the Ontario Superior Court of Justice: Ontario
(Public Guardian and Trustee) v. Unity Church of Truth24 and Ontario (Public
Guardian and Trustee) v. AIDS Society for Children (Ontario).2>

Ontario (Public Guardian and Trustee) v. Unity Church of Truth

Inthiscase, the Public Guardian and Trustee (PGT) applied to the then Ontario
Court (General Division) pursuant to section 4 of the Charities Accounting Act
(discussed herein) to require the Unity Church, a charitable corporation incor-
porated pursuant to the Ontario Corporations Act, and the directors of the
corporation to provide an accounting of the Church’s financial affairs. The
application arose, in part, as aresult of sexual harassment allegations made by
three femal e parishioners against one of the church’s ministers (Sherman) who
was also a director. These allegations were the subject of a civil lawsuit. The
application also contained allegations that Sherman had used Church monies
to fund his legal defence, that he had for many years been paid a salary while
acting as a director, and that another director had improperly benefited from
acting as areal estate agent on the sale of a Church property.

Sheard J. analyzed the funding of Sherman’s legal defence in light of section
80 of the Corporations Act (which, as discussed later, authorizes directors to
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be indemnified out of the funds of the corporation for acts done by them in the
execution of their duties). He concluded that until a decision of the court was
made, or the parties settled the dispute, a determination could not be made as
to whether the payments on account of legal fees were a proper expense. As
such, these payments were held to be inappropriate. On the issue of the real
estate commissions received by the other director, Sheard J. found the transac-
tions at issue to have been proper from afinancial point of view. He therefore
excused these payments.

On theissue of the salary received by Sherman while he was adirector, Sheard
J. stated the following:

Invoking the rule that, as a director, he is not entitled to receive a benefit from the
corporation...would have the result that any payment to him was contrary to the
principles of common law and, unless excused by the court, should be refunded. To
approach the matter on the basis that Sherman was a director does not raise the
question of whether hissalary or benefits were excessive. Asadirector, any payment
or benefit was improper.26

Aswill be discussed in greater detail, this“rule” would seem to have been the
law in Ontario (at least until Unity Church of Truth) as established by two
Ontario cases: Re David Feldman Charitable Foundation and Public Guardian
and Trustee v. Toronto Humane Society.2” The rule is based on the view that
directors of charitable corporations are trustees at least in the sense that they
cannot, without court approval, be remunerated for their services as directors
or as employees or officers of the charitable corporation.

Sheard J., however, rejected this view. He stated that “[s]uch an approach, in
my view, should not be implemented or advanced by an order of this court” .28
Citing the 1996 Ontario Law Reform Commission Report on the Law of
Charities, which stated that the passing of accountsis a costly, tedious proce-
dure borrowed from the general law of trusts and estates that has been widely
criticized as being unduly intrusive and cumbersome, as well as inappropriate
for the accounts of an operating organization,2® Sheard J. held that, “[w]ithout
presuming to pursue” the Ontario Law Reform Commission’s comment, “or-
dering accounts here would not be justified.”30 In the result, he dismissed the
PGT’ s application for the passing of accounts.

The Unity Church decision is interesting in many ways, athough perhaps the
most important aspect is the way in which Sheard J. dealt with the supposed
“rule” that directors of a charitable corporation cannot receive any remunera-
tion from the corporation. In effect, he denied the force of this rule, not by
excusing the purported “breach of trust” but instead by seeming to deny that
there was such a breach in the first place. Also, he cited as support for his
decision a report that explicitly stated that the passing of accounts was a
concept borrowed from the general law of estates and trusts; the implication
being that it had no place in the law of charitable corporations. The court here
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would therefore seem to be distancing itself from the characterization of the
directors of charitable corporations as trustees. The impact of this could be
enormous, since it directly opposes the previously accepted rule that directors
of such corporations are trustees, at least to the extent that they cannot receive
remuneration from their corporations. Unity Church may also serveto limit the
circumstances under which the PGT’ s applications to court pursuant to section
4 of the Charities Accounting Act in respect of salary payments to directors of
charitable corporations will succeed. While Unity Church has not to date been
cited in any subsequent court decisions, it will be interesting to see the extent,
if any, to which it influences the manner in which directors of charitable
corporations are characterized for purposes of determining the fiduciary duties
they owe to those corporations.

Ontario (Public Guardian and Trustee) v. AIDS Society for Children
(Ontario)

Inthiscase, the PGT applied to the Superior Court of Justice pursuant to section
4 of the Charities Accounting Act for a passing of accounts by the AIDS
Society. The organization’s charitable registration had been revoked by the
Canada Customs and Revenue Agency (CCRA) as aresult of an investigation
by the PGT, which revealed that despite having raised hundreds of thousands
of dollars from the public, no funds had been expended on its charitable
programs and, in fact, the AIDS Society was in debt. Prior to the passing of
accounts hearing, amotion to determine various questions of law was brought.
As aresult, the passing of accounts was adjourned pending the determination
of the motion. Among the issues to be decided was the following: Isthe AIDS
Society and/or its directors responsible as fiduciaries to the public for all the
funds collected from the public, including funds collected on its behalf by
various agents?

Haley J. responded to thisquestioninthe affirmative, relying on Re The French
Protestant Hospital .31 The Court found that the directors of the AIDS Society
were responsible as fiduciaries to the public for all funds collected from the
public. In reaching this conclusion, however, Haley J. made commentsregard-
ing the characterization of directors vis-a-vis the charitable corporation. The
Court stated that “[t]he directors stand in afiduciary relationship to the Society
and are therefore required to act in such away as to support and further the
object of the Society as a charitable institution.” 32 However, since the Court
was asked to decide the nature of the directors’ relationship with the public and
not that with the charitable corporation, no analysis of this issue was under-
taken. Therefore, based on these obiter comments by Haley J., it appears that
the position taken is that directors of charitable and nonprofit corporations are
fiduciariesand not trustees. However, since adifferent i ssue was being decided,
this decision cannot be likely taken to stand for the proposition that directors
of charitable and nonprofit corporations are not trustees. As a result, the
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“director-trustee dilemma” continues and it remains unclear how directors of
these corporations should be characterized.

(2) Liability of Directors of Nonprofit and Charitable Corporations
for Failureto Remit Payroll Deductions Under Subsection 227.1(1)
of the Income Tax Act (Canada)

One important concern facing directors of nonprofit and charitable corpora-
tionsisthe vicarious liability imposed on them for the corporation’ s failure to
remit federal taxes under subsection 227.1(1) of the Income Tax Act33 (Can-
ada). That subsection states:

227.1 (1) Where acorporation hasfailed to deduct or withhold an amount as required
by subsection 135(3) or section 153 or 215, hasfailed to remit such an amount or has
failed to pay an amount of tax for ataxation year as required under Part V11 or VIII,
the directors of the corporation at the time the corporation was required to deduct,
withhold, remit or pay the amount are jointly and severally liable, together with the
corporation, to pay that amount and any interest or penalties relating thereto.

A director’s liability under subsection 227.1(1), however, is modified by
subsections 227.1(3) and (4):

227.1(3) A director isnot liable for afailure under subsection (1) where the director
exercised the degree of care, diligence and skill to prevent thefailurethat areasonably
prudent person would have exercised in comparabl e circumstances.

227.1(4) No action or proceedings to recover any amount payable by adirector of a
corporation under subsection 227.1(1) shall be commenced more than two years after
the director last ceased to be adirector of that corporation.

Thus, unlike the Corporations Act, theliability of directorsunder thisprovision
admits of adefence of due diligence, although the limitation period expirestwo
years, rather than six months, after cessation of office.34 The issue of the
liability of directors of nonprofit corporations under subsection 227.1(1) was
recently addressed by the Federal Court of Appeal in the 1999 decision in
Canada v. Corsano.3> At trial,36 O’ Connor T.C.J. found that the nonprofit
corporation in question had indeed failed to remit federal income taxes. As
such, the directors would have been liable under subsection 277.1(1) of the
ITA, unless they could establish, pursuant to subsection 227.1(3), that they
exercised the degree of care, diligence and skill to prevent the failure that a
reasonably prudent person would have exercised in comparabl e circumstances.
O’ Connor T.C.J. considered the phrase “in comparable circumstances” found
in subsection 227.1(3) and held that the standard demanded of volunteer
directors of nonprofit corporations under section 227.1 “should not be as
rigorous as the standard applied to directors of normal corporations run for
profit.” 37 Applying the “less-rigorous standard,” 38 O’ Connor T.C.J. found that
the directors had met that standard.
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The Federal Court of Appea overturned the decision on the issue of the
applicable standard of care. In thisregard, the entire panel concurred with the
reasoning set out by L étourneau J., who made the following comments:

[T]he rationale for subsection 227.1(1) isthe ultimate accountability of the directors
of a company for the deduction and remittance of employees taxes and...such
accountability cannot depend on whether the company is a profit or not-for-profit
company, or | would add whether the directors are paid or not or whether they are
nominal but active or merely passive directors. All directors of all companies are
liable for their failureif they do not meet the single standard of care provided for in
subsection 227.1(3) of the Act. The flexibility isin the application of the standard
since the qualifications, skills and attributes of adirector will vary from caseto case.
So will the circumstances leading to and surrounding the failure to hold and remit the
sums due.*

The Federal Court of Appeal therefore rejected the notion of adifferent, lower
standard of care under subsection 227.1(3) for directors of nonprofit corpora-
tions than for those of for-profit corporations. Although L étourneau J.’s deci-
sion leaves some room for applying a flexible test (since the wording of
subsection 227.1(3) of the I TA demands such flexibility), the flexible test does
not take into consideration the fact that the company in question is a nonprofit
corporation, or that the directors of the company were not paid for their
services. The flexibility appears to exist only in taking into account the
qualifications, skills and attributes of the individual directors. Therefore,
different standards will result which are commensurate with the varying
degrees of qualifications, skills and attributes of the directors in question. As
noted previously, the Supreme Court of Canada denied leave to appeal this
decision without providing reasons.

The Federal Court of Appeal’s decision in Corsano istroubling, given that the
liability of directorsunder subsection 227.1(1) of the | TA can, from apecuniary
standpoint, be quite serious. Should it really be irrelevant to the determination
of thedirectors’ standard of care under subsection 227.1(3) that the corporation
in question is a nonprofit or charitable corporation? Arguably, since the
directors of a nonprofit or charitable corporation are not paid, and since they
are generally benefiting the public in some fashion through their directorships,
the bar should be set somewhat lower than the standard for paid, for-profit
company directors. At the very least, these should be factors considered under
subsection 227.1(3). But Corsano operates to remove any prima facie distinc-
tion between for-profit and nonprofit corporation directorsunder section 227.1.
As aresult, directors of nonprofit and charitable corporations should be very
careful to understand and ensure compliance with the remittance requirements
under the ITA, in order to avoid any potential personal liability.

Another troubling aspect of Corsano is that even though the ratio of that
decisionis, strictly speaking, limited to theissue of directors’ standards of care
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for the purposes of subsection 227.1(3) of the ITA, the case could be used in
future to argue that a single standard of care should be applicable in all
instances to directors of a corporation, be that corporation for-profit or non-
profit. This might serve as a deterrent to persons who are desirous of serving
society by applying their skills and energies as directors of charitable and
nonprofit corporations, but are not willing to risk personal liability under the
manifold laws that apply to such organizations.

Even more recently, the Federal Court of Appeal, in Cameron v. Canada,40
has had an opportunity to consider the standard of care applicable to directors
in respect of subsection 227.1(1) of the ITA. Linden JA., for the Court,
affirmed that the applicable principles to be applied are those enunciated in
Soper v. Canada,?! Smith v. Canada,*2 Worrell v. Canada*3 and Corsano.#4
As aresult of the non-distinction between directors of for-profit corporations
and those of nonprofit and charitable corporations, the principles established
in these cases now apply across the board to all directors. The Court, in
Cameron, further affirmed that the standard of care applicable is that of
“...reasonableness, not perfection.” 4>

As aresult, it is relatively clear that directors and officers of charitable and
nonprofit corporations will not be held to adifferent, less onerous, standard by
virtue of the corporation being either a charitable or nonprofit corporation.
Therefore, for directors and officers of charitable and nonprofit corporations,
it would seem prudent to take steps to ensure that the corporation’s auditors
regularly monitor the compliance requirements of the corporation under the
ITA and be under instructions to advise the directors of any defaults. In
addition, it would probably be prudent to have a precise system for recording
admission to, and resignation from, the board of directorsin order to ensure
compliance with the notice requirements under provincial law46 and to provide
any former directors with evidence of such compliance.

(3) Indemnification and Liability Insurance

Section 80 of the Corporations Act (which, by subsection 133(1), isspecifically
applicable to charitable and nonprofit corporations incorporated under or
subject to the provisions of Part IIl of that statute) permits corporations to
indemnify directors on much the same basis as indemnities commonly given
by business corporations.4” While some commentators have pointed out that,
asapractical matter, thisform of indemnity may be of little comfort in the case
of charities without a large asset base or endowment, nevertheless, obtaining
an indemnity is a generally accepted and prudent step for any person asked to
act asadirector of acorporation. While the matter was not that straightforward
in the case of charitable corporations, it has now been clarified with the passage
of Ontario Regulation 4/01 under section 5.1 of the Charities Accounting Act,
which took effect on July 17, 2001. This regulation allows charities, if the
conditions of the regulation are met, to indemnify directors, officers and
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trustees against losses that may be incurred through honest and good faith
management of the charity without having to obtain acourt order.48 While this
is a positive and much awaited change, the requirements for providing an
indemnity are much more stringent than under the Ontario Corporations Act.
It isimportant to note that the corporation must consider variousfactors before
providing an indemnity, including, for example, the level of risk to the director
and other means by which such risk can be eliminated.

In addition, because of the uncertainty associated with unsecured corporate
indemnities, corporations often purchase liability insurance to protect their
directors. While there is nothing in the Corporations Act specifically permit-
ting this, it is generally acknowledged to be within the powers of such corpo-
rations. The recent Ontario Regulation 4/01 made under the Charities
Accounting Act now expressly allows charities to buy liability insurance for
directors, officers and trustees without having to first obtain a court order to
do s0.49 The same restrictions that apply to providing indemnities, apply to
liability insurance.

Section 2 of the Regulation, which is the section that governs the provision of
indemnities and the purchase of liability insurance, states:

2.(1) In the circumstances and subject to the restrictions set out in this section, an
executor or trustee and, if the executor or trustee is a corporation, each director or
officer of the corporation may beindemnified for personal liability arising from their
acts or omissions in performing their duties as executor, trustee, director or officer.

(2) An executor, trustee, director or officer cannot be indemnified for liability that
relates to their failure to act honestly and in good faith in performing their duties.

(3) Inthe circumstances and subject to therestrictions set out in thissection, insurance
may be purchased to indemnify the executor, trustee, director or officer for the
personal liability described in subsection (1).

(4) The terms of the indemnity or insurance policy must not impair a person’s right
to bring an action against the executor, trustee or director or officer.

(5) The executor or trustee or, if the executor or trustee is a corporation, the board of
directors of the corporation shall consider the following factors before giving an
indemnity or purchasing insurance:

1. The degree of risk to which the executor, trustee, director or officer is or may
be exposed.

2. Whether, in practice, the risk cannot be eliminated or significantly reduced by
means other than the indemnity or insurance.

3. Whether the amount or cost of the insurance is reasonable in relation to the
risk.
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4. Whether the cost of the insurance is reasonable in relation to the revenue
available to the executor or trustee.

5. Whether it advances the administration and management of the property to
give the indemnity or purchase the insurance.

(6) The purchase of insurance must not, at the time of the purchase, unduly impair
the carrying out of the religious, educational, charitable or public purpose for which
the executor or trustee holds the property.

(7) No indemnity shall be paid or insurance purchased if doing so would result in the
amount of the debts and liabilities exceeding the value of the property or, if the
executor or trustee is a corporation, render the corporation insolvent.

(8) Theindemnity may be paid or the insurance purchased from the property to which
the personal liability relates and not from any other charitable property.

(9) If the executor, trustee, director or officer is deceased, the indemnity or the
proceeds of the insurance may be paid to his or her estate.

In addition, charities that indemnify or purchase liability insurance for their
directors, officers or trustees are responsible for ensuring that all of the
requirements of the regulation are met. They must also keep records showing
that the requirements of the regulation have been met.>0

As can be noted, therefore, charities cannot as a matter of course provide
indemnities or purchase liability insurance for their directors, officers or
trustees; the matter must be considered taking into account the factors outlined
in subsection 2(5) of the Regulation. Nonetheless, it is the authors' view that
the passage of this regulation has clarified the matter and may provide indi-
viduals, who might otherwise not be willing to act as directors due to the risks
associated with the position, with the incentive to consent to act as directors,
officers or trustees of charitable corporations. Similarly, it isthe author’sview
that such regulation was necessary in order to attract individuals with the
requisite skills, knowledge and expertise to successfully manage charities.
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