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Introduction

Assessment of the eligibility of groups for charitable registration in Canada
has drawn sharp and sustained criticism. This assessment, which is made by
the Canada Customs and Revenue Agency (CCRA), based on the legal defini-
tion of charity as it has evolved through the common law and been modified
by statute, is widely seen as both unfair and out-of-step with contemporary
Canadian values. Much of this criticism is rooted in dissatisfaction with the
current legal definition of charity which is said to be antiquated, inconsistent
and inflexible. The purpose of this article is to highlight the inadequacies of
the current definition as applied through the registration assessment process
and to suggest means to improve it.

The legal definition of charity can become an issue in several different circum-
stances. If an entity falls within the scope of the definition, even if it has not
taken steps to be officially registered for tax purposes, the Crown can exercise
its parens patriae prerogative power to ensure that it adheres to its purposes.1

In Canadian jurisdictions this parens patriae power is exercised through the
provincial Ministries of the Attorney General since, under section 92(7) of the
Constitution Act, 1867, regulation of charities is a provincial power.2

Oversight of charities has been statutorily enhanced in some provincial juris-
dictions beyond the parens patriae power through creation of supervisory
bodies or enactment of legislation governing charitable activity. The Office of
the Public Guardian and Trustee in Ontario is an example of one such super-
visory body.3 Alberta’s Charities Fundraising Act4 is an example of provincial
legislation regulating activity.

*Author’s note: This article has been developed from a report to the Public Affairs section
of the Canadian Centre for Philanthropy, completed in August 2001. The views expressed
in this paper do not necessarily represent those of the Canadian Centre for Philanthropy, its
Board members or staff. The reform proposals found in the paper are drawn from numerous
sources and are presented as an inventory of options. No endorsement or promotion of
specific alternatives is implied or intended.
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As well, superior courts – i.e., in Canada, those in which judges are federally
appointed – have inherent jurisdiction to supervise entities that, at common
law, qualify as charities.5 Accordingly, a beneficiary or other party can bring
an action against such an entity even where the Crown takes no interest in the
matter.

A separate regime that enables certain entities to issue tax receipts to their
donors is administered at the federal level. The authority for this regime is
derived from section 91(3) of the Constitution Act, 1867,6 which gives the
federal government broad jurisdiction to establish taxation schemes. To be
eligible to issue tax receipts, organizations must convince the Canada Customs
and Revenue Agency (CCRA)7 that they fall within the legal definition of
charity or within specifically enumerated classes of organization set out in the
Income Tax Act,8 and become registered. Assessment of eligibility to register
is initially evaluated by CCRA staff, though appeal may be made to the Federal
Court of Appeal if the application is rejected.9 As this court is the second
highest court in Canada, the time, expense and sophistication needed to mount
such an appeal often present an insurmountable barrier for those who have
initially been turned down by CCRA.

The application of the legal definition of charity in the context of the registra-
tion assessment process will be the principal focus of this article. In the view
of some, broadening or narrowing the definition used in this process may have
significant fiscal implications for government. The contrary argument is that
Canadians are willing to donate a finite amount of money to charitable causes,
regardless of how many organizations are eligible to issue receipts for dona-
tions. If this argument is correct, the pie will not grow so much as be cut into
an increasing number of pieces should the number of organizations eligible for
charitable registration increase.

It can even be argued that describing the treatment of charitable donations and
the scope of eligibility of organizations to issue tax receipts in terms of “tax
expenditures” misstates the case. It is equally plausible to see donations as
discretionary contributions to the public good.10 Such contributions can be
viewed as reducing the capacity of the individual to bear tax, rather than as tax
expenditures. In this analysis, donors’ motivation in making contributions is
not seen as flowing from the tax consequences. (Data from the 1997 National
Survey on Giving Volunteering and Participating (NSGVP) supports this
assertion: only 11 per cent of Canadians surveyed identified their reason for
making financial donations as the income tax credit.11) In concrete terms, this
argument holds that the taxable capacity of an individual who earns $25,000
and contributes $2,000 to charity is like that of an individual who has earned
only $23,000 and has given nothing to charity. The contribution to the public
good of the first individual is $2,000. Whether the individual receives a 29 per
cent or 17 per cent credit against his $2,000 contribution is irrelevant in this
analysis.
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Regardless of the merit of these various approaches, the question of eligibility
for charitable registration undoubtedly deeply influences the ability of the
voluntary sector to meet the needs of contemporary Canadian society. This
article offers an assessment of the potential tax implications of various
broadenings of the definition – in all cases relatively minor in the context of a
federal budget that now approaches $175 billion per year – while acknow-
ledging that the debate over fiscal cost and how it should be calculated remains
unsettled. In light of the arguments outlined above, our estimates – if anything –
overstate probable costs.

Problems with the assessment process stem partly from the definition’s origin
and partly from institutional dynamics that preclude development of a modern,
consistent and flexible standard to decide the merit of supporting, through tax
expenditure, particular public-spirited activities. The Mission Statement of
CCRA mandates that organization to “promote compliance” with Canada’s tax
system12 – an understandable goal within the context of the Agency’s overall
responsibilities. However, owing to the evolving nature of the legal definition
of charity, this goal is, in practice, often at odds with fostering the ability of
groups doing socially beneficial work to secure funds. The imprecision of the
definition gives rise to an overly prudent and conservative approach to assess-
ing eligibility – promoting compliance leads, almost invariably, to erring on
the side of caution.

The  legal definition of charity currently used in Canada  is rooted  in  the
Preamble to the British Statute of Charitable Uses, 1601.13 This Preamble set
out a host of social purposes that were deemed charitable. The Preamble was
illustrative and offered neither an exhaustive listing of qualifying purposes nor
a litmus test to determine whether omitted purposes qualified. Over time, the
judiciary grappled with how to use the Statute‘s wording to evaluate whether
non-included purposes were charitable.14 In the jurisprudence, the purposes set
out in the Statute were eventually organized into categories against which
purposes not enumerated in the original Preamble could be tested. The most
famous rendering of these categories was by Lord Macnaghten in an 1891
House of Lords decision: Commissioners for Special Purposes of the Income
Tax Act v. Pemsel. The heads of charity outlined by Macnaghten cover four
areas:

Trusts for the relief of poverty; trusts for the advancement of education; trusts for
the advancement of religion; and trusts for other purposes beneficial to the
community, not falling under one of the preceding heads.15

In the more than 110 years since this decision, there has been a broadening of
what qualifies as charity through common law rulings. It is a strength of
Macnaghten’s rendering of the definition that it features an open-ended resid-
ual category into which there is considerable scope for various public purposes
to be fitted.

The Philanthropist, Volume 17, No. 3 5



Widespread acceptance of Lord Macnaghten’s categories did not, however,
prevent continuing assessment of newly proposed charitable purposes against
“the spirit and intendment”16 of the original statute.

In some cases, the flexibility offered by Macnaghten’s scheme has been used to
good effect, and (albeit distant) contemporary parallels to purposes set out in the
Statute have been brought within the definition. For example, in Vancouver
Regional FreeNet Association v. Minister of National Revenue,17 the Federal
Court of Appeal drew an analogy between the contemporary electronic “informa-
tion highway” and the more traditional “highways” described in the Preamble.
However, the body of jurisprudence in this area is riddled with inconsistency and
is seemingly marked by a tendency for rulings to be driven as much by the personal
preferences of judges as by a principled application of the law.18 With the passage
of time, the purposes brought before the courts have become more and more
removed from those found in the Statute and consequently the analogies have
become harder to draw.

Iacobucci J., writing for the majority in Vancouver Society of Immigrant and
Visible Minority Women v. M.N.R.,19 reiterated the adoption of the Pemsel
categories as a means of determining charitability in Canadian jurisprudence.
He was, however, more equivocal in his endorsement of the Preamble. Citing
Lord Macnaghten’s holding that the court’s jurisdiction over charitable trusts
arose independently of the Statute of Elizabeth, and his further assertion that
the enumerated objects of the Preamble are merely examples of objects of
charity, Iacobucci J. commented that “the court has always had the jurisdiction
to decide what is charitable and was never bound by the Preamble”.20 This
characterization casts some doubt on the current status of the Preamble in
Canadian law.

Previous Attempts at Reform

Attempts at wholesale reform of the common law definition, both in Canada
and abroad, have foundered repeatedly on the argument that while such a
definition is imperfect, the alternative of a more contemporary and statutorily
entrenched definition is even more unpalatable. Reform attempts – frequently,
if not invariably – mingle the issues of legislating a definition and creating a
new (whether broader or narrower) definition of charity. Resort to legislation
is thus subject to attack either as potentially opening the floodgates or closing
the door. Consequently, the recurring debate over changing the definition has
been marked as much by fear as by reason.

The sea change in the mandate of voluntary organizations seen in recent years
makes the issue more pressing than ever. It has become increasingly difficult
to remain sanguine about the slow evolution of the definition through the
common law as charities and not-for-profit organizations face expanding
demands on their services owing to governments’ cutbacks and off-loading of
services. The need for rethinking the definition is redoubled by the growth in
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recent years of globalization – an economic doctrine that puts a premium on
efficiency and is predicated on “levelling the playing field”. Operating the
voluntary sector under a regulatory model that is outdated and cumbersome
undermines both the capacity of the sector to fulfil its allotted role in Canadian
society and the competitiveness of Canadian society against those countries
that can deliver similar services to their citizenry in a more efficient manner.21

Nonetheless, a brief history of reform attempts shows how powerful the
arguments against change are.

The 1952 British Royal Commission on Law and Practice Relating to Chari-
table Trusts (the Nathan Committee), after hearing a number of witnesses,
primarily non-lawyers, who favoured a new definition that enumerated accept-
able objects, was persuaded to reject this option by the testimony of lawyers
who argued that an entrenched definition would be both inflexible and inevi-
tably incomplete.22 Instead, the Nathan Committee opted for a compromise
position that called for repeal of the Statute of Uses and legislation of a
definition based on the Macnaghten classification scheme and in which the case
law was preserved.23 In the end, the government of the day was unwilling to
go even that far.24

A suggestion that the legal definition of charity be entrenched in statute was
again proposed at the time of the enactment in Britain of the 1960 Charities
Act25 but was rejected on the grounds of the difficulty of drafting a satisfactory
alternative definition. Uncertainty as to the likely effect of the new legislation
was widespread, and helped to undermine support for the proposed change.26

In 1978, the issue was once more  revisited in Britain in the report of  a
committee established by the National Council on Social Welfare (the Good-
man Report). The Goodman Report argued for a modernization of the defini-
tion of charity through restatement of the categories found in the Statute of
Charitable Uses in simple and contemporary language and extension of these
categories to objects identified within the scope of charity by the case law.27

It was thought this approach would allow courts more flexibility in determining
what constituted charity. Even this modest attempt at partial codification was
criticized as merely “a recipe for further litigation.”28 It was never imple-
mented.

The Independent Commission on the Future of the Voluntary Sector was set
up in the 1990s by the National Council for Voluntary Organisations (NCVO)
in Britain. The Commission’s 1996 report (the Deakin Report) again called for
a single inclusive definition of charity based on the concept of public benefit.29

Although work continues on this initiative through the NCVO it has yet to yield
legislation.

In Canada, retention of the common law definition of charity was supported
by the Royal Commission on Taxation (the Carter Commission) with the
comment that, at least for tax purposes, “the definition in the Pemsel case
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appears to be generally satisfactory”.30 (Given the broad thrust of the Carter
Commission report favouring equitable tax treatment for all revenue sources,
it is perhaps not surprising that the Commission would support a limited and
incremental expansion of a potentially significant tax expenditure pro-
gramme.31)

A 1983 research paper prepared by Professor Neil Brooks for the Policy
Coordination Directorate of the federal Secretary of State Department, can-
vassed the arguments for and against codifying the definition in legislation but
did not explicitly favour or reject codification.32

The Ontario Law Reform Commission conducted extensive research into the
legal definition of charity in the 1990s and concluded that reform could be
“better effected through further case law development than through statutory
reform”.33 The Commission’s 1996 Report discussed some of the policy
implications of developing a definition of charity grounded in abstract concepts
such as altruism. In the end though, it concluded that an attempt to pin down
precisely what charity is:

would just as likely hinder judicial decision-making as help it. Since the range of
objects that can be charitable is so incredibly diverse, any statutory definition more

specific than the Pemsel test would, in all probability, just confuse matters.34

This echoes the findings of the Nathan Report.

At the federal level, a paper prepared by one of the country’s pre-eminent
voluntary sector lawyers, Arthur Drache, called for an overhaul of charities
legislation both to enhance the accessibility and flexibility of the regulatory
regime and to bring the legal definition into line with contemporary Canadian
values.35

Drache’s proposals included: a statutory definition of charity encompassing
“public benefit organizations” and “umbrella public benefit organizations” as
well as those entities traditionally considered charitable; provision for the filing
of an election to allow organizations within the scope of the revised definition
to be treated as either nonprofits or charities; and a reformed appeals process
that would simplify and reduce the cost of challenging a revocation or refusal
to register.

The legislated definition of charity proposed by Drache was based to some
extent on the statutory definition adopted by Barbados in its 1989 Charities
Act,36 which enumerated numerous categories of purposes qualifying as chari-
table. The Barbadian legislation is one of the few successful reforms of the
definition ever effected. The present article builds on the Drache proposals by
reviewing refusals and revocations of organizations that would come within
his expanded definition and by isolating some of the costs associated with the
activities carried on by such organizations.
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In a 1999 letter to the Minister of National Revenue, the Canadian Bar
Association endorsed, in principle, Drache’s list of the type of organizations
to which the tax benefits of charitable status should be extended. The Bar
Association also expressed agreement with Drache’s assessment of the inade-
quacy of the existing appeals process.37

The 1999 Final Report of the Panel on Accountability and Governance in the
Voluntary Sector (the Broadbent Report) called for a clear, consistent and
contemporary definition of charity to promote transparency and improve the
efficacy of the voluntary sector.38 Again, this suggestion was opposed by
claims for the flexibility of the common law definition and the argument that
a statutorily entrenched definition would necessarily be flawed.39

Professor Patrick Monahan’s assessment of reform proposals in charity law
and regulation Federal Regulation of Charities, published in September 2000,
generally supported the OLRC’s position against statutory reform of the
definition and attributed the shortcomings of the current definition primarily
to the paucity of case law in the area. It concluded that the lack of opportunity
for the judiciary to develop the definition had meant that “the interpretation of
the meaning of charitable purpose has been left largely to the discretion of
government officials.”40 It cited the large number of registrations approved
annually as proof that the definition was not unduly vague.41

At the time of writing, a decision about including reform of the legal definition
of charity in the mandate of the second round of the Joint Tables of the
Voluntary Sector Initiative is pending. In the initial mandate proposed by the
federal government it was not included. There is, however, scope within the
mandate to examine the various aspects of CCRA’s registration assessment
process, including the criteria it uses to determine eligibility.

Recent Developments

Initiatives to reform the legal definition of charity are currently under way in
several jurisdictions. In Scotland, an independent Charity Law Commission
was established in 2000 by the government. Its mandate was “to put forward a
new framework for charities with the aim of promoting and facilitating the role
of the charitable sector in enhancing the social fabric of society.”42 Its report,
released in May 2001, contains 114 recommendations, ranging from a revised
definition of charity to establishment of a Scottish counterpart to the British
Charity Commission.43

In Australia, the federal government has established an Inquiry into Charitable
and Related Organizations. The impetus for the Inquiry was in part dissatisfac-
tion with a common law definition of charity dating back to 1601 that was seen
as giving rise to legal disputes. More broadly, a need was seen to ensure that
the legislative and administrative framework in which charities operate is
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appropriate to contemporary reality.44 At the time of writing, the Inquiry’s
report was pending.

In late 1999, South Africa’s Justice Minister directed that country’s Law
Reform Commission to examine “The Legal Position of Voluntary Associa-
tions”.45

New Zealand’s government is also studying the issue of the definition of
charity within the context of a larger review of the tax treatment of charities.
A discussion document was published in June 200146 and the Tax Review team
appointed to look into the issue was scheduled to submit its final report in
September 2001.

In Britain, the National Council for Voluntary Organisations is spearheading
a charity law reform consultation process that includes a proposal to codify
charity law. This work flows out of the Deakin Commission’s proposed
reforms.

In Canada, as noted above, efforts were made to include consideration of the
legal definition of charity in the mandate of the second-round discussions of
the Joint Tables, which were struck under the auspices of the Voluntary Sector
Initiative (VSI).

A common theme in many of the current reform attempts is the goal of properly
equipping the voluntary sector for the social and economic environment of the
new century. Implicit in this goal is a recognition that the role of charities will,
and must, change in keeping with the profound economic shifts experienced
by society-at-large with the restructuring of governments, growth of globali-
zation and exponential expansion of information technology. In many jurisdic-
tions, the voluntary sector has been hamstrung in its attempts to keep pace with
the explosive pace of this change because it is saddled with outdated institu-
tional structures.

For example, in Canada the growth of the technology sector has been a key
catalyst for the sustained economic prosperity enjoyed by the country over the
last decade. This sector’s success has been at least partly attributable to
innovative and substantial measures – such as Team Canada trade missions and
labour-sponsored venture capital funds – taken to promote it and provide it
with resources. In contrast, the funding model for charitable agencies is
dependent upon negotiating through lengthy bureaucratic processes and laby-
rinthine regulation. Moreover, the general Canadian trend to lower tax rates
has resulted in a decline in the after-tax value of the charitable tax credit over
time.47 This  and other trends  gives rise to concern about whether recent
increases in overall charitable giving in Canada can be sustained over the long
term.

The desire to limit the scope of charities is understandable in light of the
significant tax foregone in supporting their work. However, the regulatory
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regime that determines charitability ought to take into consideration the limi-
tation of resources faced by small-scale, not-for-profit organizations. In other
contexts, such as its treatment of technology startups, the government has
recognized the limited capacity but immense potential of a key sector of the
economy.

Methodology

Professor Donovan Waters writes in the Law of Trusts in Canada:

There is no legal definition of charity. Common law societies have always relied
upon a judicial understanding as to which activities merit the description of
charitable. Consequently, one can describe the attributes and the scope of charity;
one cannot define it.48

This article will not attempt to offer a comprehensive normative definition of
charity. Listed later, in the section entitled CCP Research Findings, are CCRA
reasons given to applicants for their not qualifying, and some generic descrip-
tions of the types of applicants refused and their work. The various reasons for
CCRA refusals are discussed and reform options are developed based on this
analysis and a review of past proposals.

Unfortunately, it has not been possible to obtain a comprehensive listing of
organizations that have had their applications for registration refused or their
registrations revoked. CCRA’s position is that under the legislation governing
the confidentiality of taxpayer information, it is not permitted to release
information about specific applications. CCRA has released figures that show
that the percentage of applicant organizations it determined were qualified for
registration has fallen significantly during the last decade. Figures released
vary from 84.6 per cent in 1992-93 to 67.0 per cent in 1998–99.49

In the autumn of 2000, the CCP contacted a number of voluntary sector
umbrella organizations and lawyers with clients in the charitable and not-for-
profit sector asking for assistance in identifying appropriate examples of
applications for registration that were denied or whose status had been revoked.
Organizations were asked to provide background materials relating to their
applications, purposes and activities and copies of correspondence with CCRA.
Representatives of the organizations were also interviewed.

Some organizations expressed reluctance to have their names or the particulars
of their circumstances identified in the research lest this compromise further
or future dealings with CCRA so organizations are not specifically identified.
Copies of all research documentation are on file at the CCP.50

CCRA’s Administrative Process and Agency Position

Although CCRA claims that changes in procedure implemented in recent years
have resulted in quicker assessment of applications, our research indicates that
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processing of even uncontroversial applications typically takes several months.
If the application is unusual, or if the applicant has not submitted complete
information, processing can take even longer; having an application pending
for more than a year is not unusual.

Organizations whose applications are disputed by CCRA are sent “Adminis-
trative Fairness Letters” (AFLs). These letters set out the reason or reasons the
application is problematic and explain that in its current form it is unlikely to
be approved. They also set out how organizations should proceed if they do
not agree with CCRA’s assessment. AFLs give the applicant 60 days to respond
in writing, giving reasons why the applicant’s purposes and/or activities qualify
as charitable at common law, to trigger a further CCRA review. If, after this
review, the application is still unsuccessful, the letters indicate that appeal may
then be made to the Federal Court of Appeal. Failure to respond within the
required time can lead to the file being closed. Many applicants do not pursue
charitable status once they receive an AFL owing to a lack of access to legal
support or competing claims on staff or volunteer time and resources so many
applications fail without being formally rejected.51

Historical appeal figures released by CCRA in early 2001 give some indication
of the range and frequency of dispositions of disputed applications and revo-
cations over the last 20 years. The 126 matters that precipitated legal action
resulted in the following outcomes:52

Still pending 7
Went to trial, won by appellant 6
Discontinued; organization registered 25
Went to trial, won by CCRA 19
Appeal withdrawn, dismissed; organization not registered 69

This breakdown appears to show good judgement by CCRA in matters that
were litigated, appellants enjoying less than a 27 per cent success rate in
achieving registration; however, a couple of observations put a different gloss
on the numbers. First, in comparison to its opponents, CCRA frequently enjoys
access to considerably more legal resources. Second, and more importantly, by
settling cases that were presumably headed toward an unfavourable result
before a decision was rendered, CCRA avoids having the court set binding
precedents in these cases. So, even though an applicant has managed to
successfully dispute CCRA’s interpretation, similar groups in the voluntary
sector are unlikely to benefit from this effort or expenditure of resources. Both
financial barriers to court access and tactical concessions skew the results of
charitable registration litigation unfairly in CCRA’s favour and reinforce the
Agency’s predilection for over-cautious interpretation of the law.

In a November 1998 presentation, a senior CCRA official set out some of the
department’s interpretations of the law. In “Defining Charitable Limits”, Carl
Juneau noted some of the criticism charity law has drawn and acknowledged
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that the uncertainty around the law might be partly responsible for a perception
of regulatory decisions as arbitrary.53

Part of the uncertainty in this area stems from CCRA’s practice of not disclos-
ing the details of applications that have been refused. Under the ITA, taxpayer
information is typically treated as confidential.54 CCRA’s position is that
nonqualified entities are taxpayers and thus information about them is pro-
tected; however, the Agency’s employee handbook and training materials are
publicly available. CCRA’s internal decisions and opinions are generically
referenced in the materials but specific documents dealing with particular
applicants are not available to anyone but CCRA employees. Nevertheless, the
materials do set out the principles upon which the Agency bases its application
of the law.

An October 27, 1997 staff memorandum entitled “What is a Registered Char-
ity?” is particularly noteworthy. It states:

The standard charities – those which are clearly charitable – have long since been
registered. While the Division continues to receive applications from new con-
gregations of established churches and other well-recognized groups, an increas-
ing number of applicants are at or near the line of acceptability.55

This comment is particularly informative in light of the fall in the percentage
of approved applications seen in recent years and discloses a skepticism, or
bias, against new applicants.

Elsewhere in the training materials, a “Hierarchy of References” is set
out.56 This hierarchy determines the weight given to various precedents and
examples in assessing the eligibility of a particular entity for registration.
Employees are advised that the Agency is “only bound by case law coming out
of the Canadian federal court system”, though it is permissible to rely on case
law from other Canadian jurisdictions “in the absence of direction from the
federal courts”. They are also told that they are “not bound by past decisions
of examiners, only by those of superior jurisdictions”.57

An uncredited CCRA background paper entitled “Who’s Out” listed the types
of  organizations  that  are  not  considered  by the Agency  as qualifying for
registration.58 It also described the types of organizations that fall within “grey
areas” and are assessed as qualifying or not qualifying based on their repre-
sentations of their purposes and/or activities. The paper cautions against
relying on categorization of organizations according to type, arguing that this
can be misleading. This is because determinations of qualification for charita-
ble registration are based on examination of what an organization does or
proposes to do, rather than what type of organization it is. Nonetheless, the
paper provides an Agency perspective on how the assessment process applies
to groups in specific segments of the voluntary sector. Groups in the first
category – i.e., non-qualifying – included:
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• member-based clubs and societies;

• organizations promoting a particular sport;

• mutual assistance organizations and co-operatives;

• groups representing their members’ interests;

• organizations benefiting named individuals or families or employees of
a particular company;

• groups narrowly defining their membership by ethnicity, language, gen-
der, etc. and providing benefits not logically connected to membership
criteria (e.g., a men-only refugee group);

• organizations promoting members’ business interests or work in exclu-
sive partnership with the private sector;

• entities involved in revenue-generating business activity not connected
to a charitable purpose;

• fundraising organizations providing unrestricted monies to overseas
partners;

• organizations pursuing political agendas;

• organizations seeking to change people’s opinions on a specific issue or
specific issues;

• organizations that pursue education only by disseminating information;

• mainstream or popular arts organizations that emphasize entertainment
value rather than artistic merit;

• festivals focussing on popular culture rather than the arts;

• organizations offering unproven health services; and,

• intermediary organizations facilitating and co-ordinating the work of
groups that are not necessarily registered charities.

The second category – i.e., ambiguous or grey area groups – included multicul-
tural organizations, race relations organizations, groups promoting interna-
tional understanding, religious groups, organizations that cannot show they
provide the community at large with a direct and tangible benefit, and organi-
zations serving a limited segment of the community.

The paper sets out common reasons each type of organization in the second
category fail to qualify. Multicultural organizations are often considered by the
Agency to be primarily advancing the interests of their members or operating
a social group under the guise of promoting multiculturalism. Race relations
organizations are frequently disqualified because their purposes and/or their
activities are deemed to have a political aspect. Organizations that purport to
promote international understanding can also be characterized as political if
their activities foster good relations between particular states, as this is consid-
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ered to be a foreign policy matter and inherently political in nature. Religious
organizations can run afoul of the requirements for registration because they
are not deemed to be legitimate, because they are considered overly member-
oriented, or because there is a political aspect to their activities. Citizen-based
interest groups, whose work focusses on informing or sensitizing the public on
particular issues, can be disqualified because it is felt that the impact of their
activity cannot be reliably measured. Finally, where registration is denied
because the organization is not considered to reach an adequate segment of the
public, the Agency usually deems there to have been an insufficient connection
between selecting the beneficiaries and the proposed charitable purpose.

CCP Research Findings

The cases of refused or revoked registration disclosed by the CCP research
come from a range of contexts. As many applications fail for multiple reasons,
categorization or grouping of applicants is necessarily somewhat arbitrary. The
organization of applicants in the analysis below is designed chiefly to ensure
that the most common issues arising from the application process are high-
lighted and addressed. The issues most frequently faced by applicants include:

1. not falling within the four heads of charity as determined under the
common law;

2. being constituted in a way that permits use of resources that are not
exclusively for charitable purposes;

3. failing to meet the public benefit requirement because of the narrow
scope of the community served, because the benefit accrues primarily
to members, because the applicant’s work also gives rise to a private
benefit, or because the benefit is provided indirectly;

4. engaging in political or advocacy activity;

5. being an umbrella organization that serves nonqualified donees or
facilitates achievement of a charitable purpose or purposes indirectly;

6. being a community or umbrella sports, recreation or arts organiza-
tion that does not meet the statutory definition of a qualifying sports
or arts organization contained in the Income Tax Act.

Our research disclosed refusal to register or revocation of the registration of
groups mandated to foster:

• cultural pluralism;

• tolerance of diversity;

• economic and social participation by disadvantaged groups;

• internationalism;

• environmental protection;
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• human rights and civil liberties.

Specifically, unicultural and multicultural assistance groups, culturally
focussed community and resource centres, organizations promoting local or
sustainable trade, international co-operation groups, grassroots and umbrella
environmental organizations, refugee support groups, and community or um-
brella sports, arts and recreation groups were assessed as failing to qualify.
Again, as with the “Who’s Out” categorizations discussed above, dividing
rejected applicants by type of group is potentially misleading as assessment of
eligibility is made on the facts in the circumstances. Nonetheless, this kind of
analysis does provide a useful guide to problem areas.

Defining Charity

The starting point for defining what is charitable is public benefit. To meet the
legal definition of charity it is a necessary, though not a sufficient, requirement
that there be a public benefit conferred. Assessment of whether a public benefit
exists is determined by reference to two tests. Public benefit must be tangible
and must extend to either the public-at-large or to a sufficiently sizeable portion
of the community.

As well as conferring public benefit, entities must satisfy the requirement that
their purposes fall within the Pemsel categories. (The strictness in assessing an
entity’s public benefit requirement turns on where it fits within the Pemsel
classification. For example, an organization applying under the fourth head of
Pemsel typically faces a more arduous requirement to show public benefit than
an organization fitting within the Relief of Poverty category.59) To bring a
novel purpose within the ambit of the definition an analogy must be found
between it and a purpose previously established as charitable. Prior to Vancou-
ver Society, where the purpose was asserted to fall under the fourth Pemsel
head as a purpose beneficial to the community, reference was routinely made
to “the spirit and intendment” of the Preamble to the Statute of Elizabeth to
see if the purpose qualified as within the Preamble or as akin to purposes
previously decided to be within it. Given Iacobucci J.’s comments regarding
the Preamble in Vancouver Society, it is not clear that this continues to be a
test against which charitableness is measured in Canadian law.60 It is well
established that entities outside the Pemsel scheme do not meet the definition
regardless of their intrinsic merit, unless they can be brought within one of the
historical anomalies in the case law.61

Certain factors exclude an entity or purpose from being charitable, even where
it would otherwise meet the legal definition. Purposes or activities that are
contrary to public policy cannot be charitable. Entities based primarily or
disproportionately on personal gain or pursuit of the mutual interests of the
membership are not charitable. Entities that contemplate generating or distrib-
uting profit are also excluded. As well, entities with defining political purposes
or whose activities contain a substantial political element are commonly held

16 The Philanthropist, Volume 17, No. 3



not to be charitable. Any degree of partisan political activity will mean an entity
cannot be charitable.

Although the defining purposes of registrant or applicant organizations cannot
be political, there is scope within the current provisions of the Income Tax Act
for them to undertake limited and closely circumscribed political activity.
Specifically, under  current  Canadian law,  the  courts  –  and CCRA as  the
administrative body charged with granting charitable registration – must assess
whether organizations or foundations applying for charitable registration under
the Income Tax Act (ITA) qualify, based on the following criteria: 1) a
determination that the purposes of the applicant are charitable pursuant to the
common law or are deemed charitable in the ITA and that these purposes define
the scope of the activity of the applicant; and 2) a determination that, taking
into account the deemed charitable purposes and activity set out in ITA s.
149.1(6.1) and s. 149.1(6.2), the applicant devotes all its resources to charitable
activity. It is noteworthy that nonpartisan political activities devoted to fulfill-
ing an enunciated charitable purpose of the organization or foundation are
acceptable even if outside the scope of ITA sections 149.1(6.1) and
149.1(6.2).62

In Vancouver Society, the Supreme Court of Canada went even further than
this, holding that stating political activity as a purpose would not disqualify
an organization as charitable, so long as that particular purpose was ancillary
and incidental to another stated purpose that qualified as charitable. Iacobucci
J. noted that the Society had explicitly characterized two of its purposes as
being to carry out political activities and to raise funds. But, he found:

…it is significant to note that paragraphs (b) and (c) of the Society’s purposes
clause make clear that the activities to be carried out in furtherance of those
purposes are to be “ancillary and incidental” to purpose (a), which I have found
to be a valid educational purpose.63

Thus, he holds:

the sole purpose of carrying out political activities and raising funds is to facilitate
a valid educational purpose. Thus, in my view, purposes (b) and (c) can be taken
as means to the fulfillment of purpose (a), not ends in themselves, and thus do

not disqualify the Society from obtaining registration as a charity under the ITA.64

As noted above, legislative provisions also govern the limits on charitable
activity carried on abroad and on some business activities of charities. Section
118.1(1) of the ITA contemplates permitted transfer of resources to “qualified
donees” outside Canada. CCRA also has guidelines for conducting overseas
charitable activities through agents, contractors or jointly with another organi-
zation. ITA sections 149.1(2), (3) and (4) permit revocation of registration
where a charitable organization, public foundation or private foundation carries
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on a business unrelated to the objects of the charity. Charitable private foun-
dations may not carry on any business; however, charitable organizations or
public foundations may carry on related businesses. Under ITA section
149.1(1) a related business is defined to include business unrelated to a
charity’s objects if it is carried out substantially by individuals who are not
remunerated,  i.e., volunteers. CCRA’s  practice is to  treat substantially  as
meaning 90 per cent or more.65

Registrant organizations are compelled by s. 149.1(1) to devote all their
resources to charitable activities, as defined by the common law. A similar
provision precludes the use of resources for noncharitable purposes or activities
by foundations.

Figure 1 illustrates the various statutory and common law considerations in
determining whether an organization falls within the legal definition of charity.
In this example, purposes A-C must be charitable according to the common
law tests; purposes D or E need not be charitable according to those tests but

Figure 1:
Determining Exclusive Charitability
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must be ancillary or incidental to other charitable purposes; and political/
advocacy, overseas, and unrelated business activities must fall within their
respective ITA exemption or deeming provisions.

Reform Proposal:

a. Entrench in legislation a comprehensive new definition of charity
based on contemporary values incorporating various legislative or
common law elements of the existing definition.

Reasoning by Analogy

Vancouver Society provided a compelling contemporary example of the impre-
cision of using analogy to determine charitability. Iacobucci J. took a narrow
view of a line of cases dealing with purposes related to immigrants and thus
decided that the Society’s work was not analogous to these cases. Judicial
deference to the legislature in tax matters is not mentioned in Iacobucci J.’s
analogical analysis but it is revealed in his rejection of a radical new approach
to determining charitability, when he states:

…the new approach would constitute a radical change to the common law and,

consequently, to tax law. In my view the fact that the ITA does not define
“charitable”, leaving it instead to tests enunciated by the common law, indicates
the desire of Parliament to limit the class of charitable organizations to the

relatively restrictive categories available under Pemsel and the subsequent case
law. This can be seen as reflecting the preferred tax policy: given the tremendous
tax advantages available to charitable organizations, and the consequent loss of
revenue to the public treasury, it is not unreasonable to limit the number of
taxpayers who are entitled to this status.66

While this is offered as a compelling reason for the judiciary not to adopt a
wholesale change in how charitability is determined, it also discloses a preoc-
cupation with tax consequences that is apt to result in a narrower scope for the
judiciary to extend the definition of charity by analogy. Analogy should be
assessed on the basis of the intrinsic characteristics of the purpose or purposes
under consideration, not on external factors, such as tax policy.

Gonthier J., writing for the minority in Vancouver Society, attempted to set out
some of these intrinsic factors. He analyzed the case law on the legal definition of
charity as focussing on two principles: “voluntariness” and “public welfare or
benefit in an objectively measurable sense”.67 He argued that assessment of
whether purposes are analogous to those of the Statute of Elizabeth should be
guided by reference to these two principles.68 This contrasts with the piecemeal
approach to drawing analogies often found in cases about the definition of charity.

It is noteworthy that the Native Communications decision was greeted by
commentators as a potential breakthrough in the legal definition of charity.69
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However, this enthusiasm was soon dispelled as other decisions narrowed the
Native Communications holding to situations dealing with natives and limited
its impact. Rather than analogizing based on the principles of Native Commu-
nications the judiciary analogized based on its facts. Accordingly the law
developed much more incrementally than it otherwise might have done.

Another approach, which is raised and dismissed by Monahan,70 would be for
courts to undertake a factual analysis of the merit and public benefit of the
proposed work of applicants. Charter cases have given Canadian courts some
experience in making such fact-based enquiries weighing competing societal
values. These cases have, of course, drawn mixed reactions. Response to such
an approach in the context of charitable registration would likely turn on the
criteria used by the courts to determine merit and public benefit. It is not clear
such an approach would create more certainty in the anticipated tax expenditure
arising from charitable registration or among applicants as to the likelihood of
being registered.

A final approach would be to give CCRA explicit power to register applicants
by drawing its own analogies with case law, rather than relying only on the
judiciary to find analogies. Currently it refrains from drawing all but the most
obvious analogies.71 Given the Agency’s mandate and history of cautious
approaches, it is unlikely that such a move would result in a marked increase
in  the  number  of  applicants  approved. It  might, however, serve to foster
increased receptivity at CCRA to nonconventional applications.

Reform Proposals:

a. Adopt Gonthier’s test of altruism for the public benefit as the basis
for analogizing new charitable purposes.

b. Have courts make a factual enquiry into the merit and public
benefit of the activities of applicants.

c. Give CCRA explicit power to qualify using analogy.

Exclusive Charitability

The requirement that to qualify for registration applicants must – subject to
statutory and common law exceptions – devote all their resources to charitable
activity is increasingly contested as unduly restrictive. CCRA relies exten-
sively on this requirement as a bar to registration of contentious applicants.
Among the most common comments in the Administrative Fairness Letters
disclosed by CCP research is the statement that a purpose or activity is so
broadly worded “as to permit the pursuit of non-charitable purposes or activity”
or words to that effect.

The Charities Directorate’s mandate is “to administer fairly and equitably and
to enforce responsibly the provisions of the Income Tax Act relative to chari-
ties…”72 From this it is clear CCRA has no brief to develop or expand the law
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of charity. In practice, responsible enforcement seems to invariably trump fair
and equitable administration in the Directorate’s decision-making. Where
ambiguity exists, the Agency errs on the side of caution. The impact of this
conservative approach to the law is magnified by other features of the current
regulatory regime.

A review of the materials disclosed by the research indicates considerably more
creativity in drawing distinctions  than  in  finding  similarities  between  the
purposes of applicants and those of previously approved registrants or objects
that have been found to be charitable by the courts. Moreover, CCRA’s stated
position is that it is not bound by its own precedents.73 Finally, the Agency
does not release names of applicants that have been refused registration or the
reasons individual applicants were refused. These practices make it difficult
for applicants to determine exactly what the law is, and how it will be
interpreted.

Owing to concerns over abetting tax fraud, CCRA does not provide specific
direction to applicants on how to structure their operations or word their
applications so as to meet the exclusive charitability requirement. As well,
frequently there is no allusion made in CCRA correspondence with applicants
to the statutory or common law exemptions that allow limited and circum-
scribed noncharitable work by qualifying organizations.74 This makes the
Agency decidedly unhelpful  to marginal applicants willing to adapt their
mandates somewhat to bring them within the scope of what is acceptable.

Leaving aside, for the moment, systemic issues, there is a practical concern
with the stringent limiting of registrants to exclusively charitable work. It is
the nature of organizations that they evolve over time. Accordingly, it is
common when drafting the objects of a corporation, whether the intention is to
create a for-profit, not-for-profit or charitable entity, to include a residual
clause which will catch those elements of the organization’s activity that are
not apparent at its inception.

Among phrases describing their objects used in the past by organizations
seeking registration are “and such other purposes recognized by the law as
charitable” and “to do all such things that are incidental and conducive to the
attainment of the aforementioned objects”. The first phase draws criticism as
tautological, and devolving the authority for determining what activities qual-
ify to the organization’s management, rather than leaving this assessment with
the courts or the registration authority. This makes it unacceptable.

The second phase is now precluded owing to Iacobucci J.’s finding in Vancou-
ver Society75 that noncharitable activities of the applicant organization in that
case were carried on under the auspices of being “conducive” to the applicant’s
other purposes. CCRA apparently uses this finding as a rationale for disallow-
ing registration where applicants use the word “conducive” in their objects –
arguing that it opens the door to the applicant engaging in noncharitable
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activities. This leaves applicants little room to provide for future organiza-
tional development that is not contemplated at incorporation.

In contrast, under most contemporary incorporation legislation, it is entirely
up to the incorporators to determine whether or not they wish to impose any
restrictions on the business that the corporation may carry on. Industry Can-
ada’s Small Business Guide to Federal Incorporation advises those initiating a
for-profit business that: “[m]ost companies do not provide any restriction”76

on activities in their incorporation documents. As well, it is common practice
when incorporating a for-profit concern to include a clause in the objects that
permits pursuit of objects not foreseen at the time of incorporation. This
recognizes that the orientation of a business may evolve over time in response
to the needs of the market. The exclusive charitability required by the registra-
tion regime precludes qualifying organizations from enjoying this same flexi-
bility.

An effective regulatory regime inevitably necessitates some control over the
scope of the activities of qualifying organizations. However, in contemporary
society it is important to acknowledge the rapidity of change and create
adaptable structures capable of responding effectively to that change. The
tightness of the current regulatory regime discourages organizational innova-
tion and evolution to meet changing needs. Put simply, it handicaps the ability
of the sector to respond to the demands of the market.

Even accepting the need for an exclusive charitability requirement, as currently
applied it places an indefensible hardship on applicants and the voluntary
sector. The Broadbent Report identified the lack of resources and the capac-
ity-building needs of the sector.77 Registration applicants are typically, if not
universally, under-resourced. For many applicants, funding for legal advice on
what qualifies as charitable work and how to structure themselves in a way that
precludes even the remote possibility that resources might be used for non-
charitable activity is simply not available.

Regulating by Audits Rather Than Registration

Often applicants simply do not pursue applications or devote their limited
energies and resources to pursuing an application that may be unsuccessful.
Applications are frequently abandoned  after  receipt of the Administrative
Fairness Letter, with CCRA not even required to formally reject them. In a
typical year, only about 75 per cent of AFLs generate a response. Effectively,
this means that some areas of public benefit activity are presumptively not
supported by the tax benefits to which charities are entitled under the ITA. Once
an AFL is issued, an applicant’s chances for approval fall dramatically.78 The
opportunity costs to the voluntary sector and to Canadian society from this
regulatory inefficiency are impossible to measure but are clearly more signifi-
cant than they would be were the registration process more transparent, con-
sistent, supportive, open to the consideration of analogy, and accessible.
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The business community has, often successfully, argued the need for deregu-
lation to promote efficiency. Such arguments have demonstrated the impor-
tance of weighing the benefits of regulation of a particular sector against its
costs.

This raises the question of whether the current procedure, where CCRA
assesses exclusive charitability at first instance, is appropriate. The Agency’s
institutional biases may just be too great for it to do so fairly.  A better
alternative to the current procedure – given the annual filing requirement for
registered charities and that under ITA sections 149.1(6.1) and 149.1(6.2) some
ostensibly nonqualifying activities can be considered charitable – might be for
CCRA to allow marginal organizations more latitude when the initial applica-
tion is filed and to identify problem activities through auditing. Much of the
orientation of CCRA’s work in other contexts is through controlling inappro-
priate activity through auditing. Currently, the Charities Directorate audits only
about 600 registrants per year,79 with most of those audits triggered by
complaints rather than based on any risk assessment criteria.

For  example, some foreign jurisdictions allow severance of noncharitable
purposes from charitable purposes.80 It is conceivable that CCRA could offer
the option of registering the charitable aspects of the organization, with a
requirement that the noncharitable work be dropped or transferred to another
organization. To some extent CCRA already does this by countenancing the
establishment of parallel foundations in cases where applicants themselves
may not qualify as charitable.

The contemplated change would involve CCRA monitoring much more ac-
tively. Where an organization was on the borderline, it would be given contin-
gent registration with a requirement that the noncharitable purpose or activity
be addressed within a specified time. At the end of the specified period, CCRA
would verify that the noncharitable work of the applicant had been discontin-
ued and determine whether it had brought itself fully within the scope of
requirements to be considered charitable.

Even if an organization is deemed not to be a charity by CCRA when it applies,
it is still subject to a finding at common law that it is a charity. That is, it could
still be subject to a trust application or action. In Re Laidlaw Foundation,81 for
example, Southey, J. accepted that certain recipients of amateur sports funding
were organizations that were charitable at law. It is telling that Re Laidlaw
arose from an action by the Ontario Public Guardian against a foundation
which, it argued, had improperly transferred trust assets to nonqualifying
entities. Thus, it was decided in a context free of the consideration of the impact
on tax revenue such as may prejudice CCRA’s assessment in like cases.

CCRA does not recognize Re Laidlaw as a precedent for its decisions on the
charitability of sports organizations, (on the basis of Federal Court Stone J.’s
comment about the case in Toronto Volgograd Committee v. Minister of
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National Revenue). CCRA training materials state: “The Federal Court has
indicated it will not follow the Ontario lead in the Laidlaw case which found
sporting organizations to be charitable”.82 Stone J. found that the Ontario
courts, both at first instance and on appeal, rightly took a more liberal inter-
pretation of Lord Macnaghten’s definition on the basis that it had been adopted
in the Charities Accounting Act statutory definition.83 This is as distinct from
common law definitions that are subject to stricter interpretation. However, it
would still be possible to reconcile Re Laidlaw with a finding that the subject
organizations qualified as registered charities. It is argued here that Stone J.’s
finding merely implies that there was scope for broader interpretation under
the Charities Accounting Act than under the ITA, which does not define the
meaning of charity.

CCRA’s training material and registration process place quite limited impor-
tance on cases dealing with the legal definition of charity outside the context
of the federal registration process. This allows CCRA to use the narrowest
possible criteria for its assessment. If CCRA were obliged to take provincial
court decisions regarding the definition of charity into account, the criteria for
acceptable purposes and activities would be broadened. It would also give
applicants a larger body of case law to consider and rely on in arguing that their
work was within the parameters of the common law definition.

Reform Proposals:

a. Create  an administrative mechanism to  ensure  CCRA  applies
statutory (and common law) exclusivity exceptions.

b. Apply test re: exclusive charitability during auditing rather than
at registration.

c. Allow contingent registration of marginal applicants for charita-
ble status, with subsequent verification to ensure unacceptable
activities have been severed from the applicant’s purposes or
activities.

d. Oblige CCRA to take into account provincial court decisions on the
legal definition of charity when determining exclusive charitability.

Political Activity and Advocacy

An appropriate starting point for understanding CCRA’s evaluation of appli-
cant organizations engaged in advocacy or political activity is perhaps Carl
Juneau’s comments on this topic in his paper “Defining Charitable Limits”. He
states that political purposes are, generally, those either directly or indirectly
intended to influence public officials or legislators. Lobbying is given as an
example of a direct influence and attempting to sway public opinion is given
as an example of an indirect influence. Three reasons are given for political
purposes not being considered charitable at law: a) the inappropriateness of the
courts as a forum for determining whether a proposed change in the law would
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be desirable for the country; b) the courts not wanting to impinge on the power
of legislators to determine what the law should be; and, c) the inappropriateness
of governments supporting through a tax subsidy organizations whose pur-
poses are to oppose laws that governments are seeking to implement.84 These
reasons can be characterized as the assessment argument, the jurisdictional
argument, and the cross-purposes argument. Each of these arguments is at odds
with the current reality of democracy in Canada.

The assessment argument holds that the courts (and by extension CCRA) are
not the proper venue to determine the advisability of changes in the law. This
argument has been shown to be of dubious historical origin85 and inconsistently
applied over time. Moreover, working to sway public attitudes, promote
policies, or influence legislators ought not to be taken as wholly synonymous
with changing the law. This overstates the case. The complex problems and
competing political interests of contemporary society argue against a straight-
forward correlation between advocacy activity and a desired regulatory or
legislative outcome.  Certainly,  it  is  not  predictable  that  public awareness
campaigns will result in legislative or policy change as envisaged by the
organization mounting the campaign. This supports allowing greater scope for
such activity.

Further, registering an entity as a charity does not entail endorsing positions
espoused by that entity but rather, it recognizes the validity of the means used
by that entity to build its case and make its representations. For example, in
order  to determine whether  Public  Policy  Institutes  qualify  for  charitable
registration, CCRA has developed a classification and indicator system to
provide an analytical framework for assessing their activities.86 One commen-
tator has argued persuasively for legislative reform of the definition of charity
to permit unambiguous inclusion of Public Policy Institutes.87 Clearly, Public
Policy Institutes can and do have an impact both on public attitudes and on
government legislation and policy. Some would even argue that they play a
vital role in introducing new or controversial ideas into the public discourse.
There is no sound reason that organizations not constituted as Public Policy
Institutes but also engaged in policy development and promotion, ought not to
be evaluated against the same benchmarks currently in place to assess the
institutes.

Grassroots organizations, which seek to effect social change through influenc-
ing public opinion and fostering pressure for legislative change, have never
enjoyed the intellectual cachet of Public Policy Institutes. Institutes are often
described as akin to academic institutions and can arguably be considered as
qualifying for registration as charities under the Pemsel educational head.88

However, analyzed on the basis of their purposes and activities they can as
easily be characterized as engaging in the same type of advocacy work as some
community-based groups.
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It is of course necessary to make a distinction between those community groups
that seek to create change through appeal to emotion and rhetoric and those
that wish to make a contribution to public policy debate through reasoned
argument. Iacobucci J.’s broadening of the definition of education inVancouver
Society,89 if followed in CCRA administrative decision making, should offer
more scope for these types of organizations to be recognized as charitable.

Iacobucci J. held:

In my view, there is much to be gained by adopting a more inclusive approach to
education for the purposes of the law of charity. Indeed, compared to the English
approach, the limited Canadian definition of education as the “formal training of the
mind” or the “improvement of a useful branch of human knowledge” seems unduly
restrictive. There seems no logical or principled reason why the advancement of
education should not be interpreted to include more informal training initiatives,
aimed at teaching necessary life skills or providing information toward a practical
end, so long as these are truly geared at the training of the mind and not just the
promotion of a particular point of view.90

This endorsement of a broader concept of education can be buttressed by a
compelling policy argument, in the context of globalization, for providing a
solid resource base for organizations that seek to enfranchise civil society
through reasoned activism rather than rhetorical appeals. At the very least, the
work of such organizations deserves to be evaluated against the same standard
as that of other entities conducting similar activities.

As for the jurisdictional argument, as Canadian charity lawyer Blake Brom-
ley91 has pointed out, the deference afforded by the British courts to parliament
arose in a unitary state without a written constitution or an equivalent to the
Canadian Charter of Rights and Freedoms. In a federal system, either national
or  provincial  laws can be determined  by  the  courts to  be ultra  vires the
constitutional powers of the government enacting them so they cannot be
presumed valid. The existence of the Charter further supports this, providing
another means by which legislation can be challenged. Canadian courts regu-
larly determine whether legislation accords with the constitution in the same
way that they determine whether actions or claims accord with the law. Thus
the concern that by recognizing advocacy activity as beneficial to the public
they are usurping the legislature’s function is much less compelling in the
Canadian context.

Finally, the argument against providing an indirect tax subsidy to organizations
whose purposes are at odds with the government is a mischaracterization of
what is more properly described as  a  reluctance  of  the  courts  to  compel
government to change an existing fiscal policy. Reference is frequently made
in jurisprudence dealing with the legal definition of charity to the increased
cost to the government of recognizing this or that type of organization, trust or
foundation as charitable. However, the predominant funding model in Canada
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(certainly at the federal level) for civics, arts, educational, multicultural, health,
social service and sports undertakings – many of which are currently denied
charitable registration – is to provide arms-length grants.

Arms-length funding is predicated on assessing organizations and activities on
the basis of their intrinsic merit and not on the basis of their politics. Given
this, it is at least somewhat ironic that within the context of charitable registra-
tion, organizations are subject to an evaluation of their politics. It is notable
that in the case of other tax expenditures there is no test as to political
acceptability. Business claims for expenses incurred in advancing broad politi-
cal or policy objectives are not disallowed because they are not in keeping with
the government’s agenda.92

This issue can also be joined from another angle. For-profit companies rou-
tinely deduct the cost of advocacy and lobbying expenses from their revenue
in calculating their income; this is a tax expenditure by the government. As
directors of for-profit companies are bound to act in the best interests of their
corporations, it is apparent that the lobbying and advocacy activities of an
individual business will not necessarily be undertaken because they benefit the
public. However, they can be justified on the grounds of broadly enhancing
business efficacy and so promoting public welfare or on the grounds that they
promote business profitability and so will result in greater tax revenues over
the long term (the “give now, get later” argument).

Similarly, advocacy and lobbying by charities can be justified by the general
public benefit that accrues from them. The supposition that enhancing the
efficacy of the charitable sector will necessarily result in a general public
benefit does not enjoy great currency among opinion leaders; however, a
survey of public opinion about charities by the Canadian Centre for Philan-
thropy and the Muttart Foundation found that over three quarters of those
interviewed thought that charities understand the needs of the average Cana-
dian better than government93 and more than two-thirds of respondents thought
that charitable organizations do a better job than government of meeting those
needs.94 This would argue that what amounts to a tax expenditure on charitable
advocacy and lobbying (i.e., the tax credit for charitable donations) is justifi-
able.

The “give now, get later” argument is much less compelling given the generally
successful campaign of business in recent years for lower taxes. It can be seen
from this that business advocacy and lobbying activities can result in a net loss
of revenue to government rather than a net gain.

An argument can be made that permitting unregulated charitable lobbying and
advocacy activities results in nonconsensual subsidization of such activities by
individual taxpayers. Because contributors to charities receive tax credits for
their donations, other taxpayers would effectively support this activity through
an after-tax tax expenditure. This subsidization is arguably more egregious
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than that of business lobbying and advocacy activities because in the case of
charities the cost of the expenditure is calculated in after-tax dollars rather than
in pre-tax dollars. However, receipted donations only account for about 10 per
cent of registered charities’ total revenues, so there is justification for permit-
ting this greater tax advantage to charities.95 Effectively, the subsidization,
though greater in kind, actually accrues against a much smaller (in actual dollar
and percentage terms) revenue pool than is the case with business.

A further argument against precluding advocacy or political activities as an
aspect of charitable work can be made on the basis of developments in human
rights law. The public benefit of freedom of speech is compellingly argued by
G.F.K. Santow J., of the Supreme Court of New South Wales. In his paper
“Charity in its Political Voice – a tinkling cymbal or a sounding brass”, he
examines the issue of political objects as treated in English and Australian case
law and suggests that proportionate political activity, when directed to indubi-
tably charitable ends, may be mandated by recent British human rights legis-
lation that incorporated the freedom of expression provisions of the European
Convention.96 He argues that adoption of this legislation means that freedom
of expression, with certain necessary qualifications, now represents the “estab-
lished policy of law” in England97 and suggests that if proportionality between
ends and means is maintained, this change in the law:

…should not open the floodgates to projects of acknowledged debatability in the
community. Rather they properly recognize that charities may not need to remain
politically mute, nor so constrained that they cannot safely exercise their rights to
freedom of expression in political debate, when all other members of society may do
so.98

Such an argument obviously resonates in Canada with its constitutionally
entrenched right to freedom of expression.

There is case law to support the proposition that, in Canada, organizations or
trusts seeking to promote enforcement of the existing law can be considered
charitable.99 Australian jurisprudence has even held that trusts supporting a
purpose toward which the law was tending can be charitable.100 English
Charity Commission materials advise that charities can engage in activities
directed at securing or opposing changes in law or government policy but only
as an  ancillary undertaking  that  can  be  shown to have an  expectation of
fulfilling the charity’s main purposes in reasonable proportion to the expended
resources.101

A close reading of CCRA Information Circular 87-1, which deals with
registered charities’ ancillary and incidental political activities, shows that
CCRA’s definition of political activities focusses on measures to change law
or policy as political.102 This leads to the inference that activities in furtherance
or support of current law or policy are not caught by the provisions, and –
provided they are not disqualified for other reasons – are permissible. This
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would be in keeping with the case law but is never explicitly stated. At the
least, a clear statement asserting the exclusion of this type of activity from
scrutiny as political would give applicants more certainty about what the law is.

The arguments above suggest there should be at least some scope for liberal
interpretation of political and advocacy work by charities; however, with the
notable exception of Public Policy Institutes, where registration applicants may
or do engage in advocacy or political activity, CCRA’s assessment is frequently
markedly uncompromising. Stone J. illustrated this in Native Communications
when he remarked:

…I do not share [CCRA’s] concern. The record before us does not contain even
the slightest hint that the appellant engages in or intends to engage in political
activities. [The reference to political in the Society’s objects] merely authorizes
the procurement and delivery of information on a number of issues including
political issues facing the native people of British Columbia. It does not authorize
[the Society] to engage in political activities as such.103

It is apparent from a review of the applications disclosed by the CCP’s research
that CCRA’s practice in regard to applicants that it sees as potentially political
has not evolved significantly since Stone J.’s ruling.

In CCRA’s assessments, the distinction between advocacy on behalf of clients
and policy advocacy is frequently lost; nonpartisan advocacy or political
activity that is only a minor part of an entity’s work is characterized as a bar
to registration; activity deemed acceptable historically or in parallel organiza-
tions is routinely objected to, and promotion of specific policies (even where
such policies receive government sanction through funding or endorsement by
other federal departments) is out-of-hand considered unacceptable.

A review of refused applications indicates that there is little nuanced under-
standing of the term “advocacy” among CCRA assessors. In a number of cases
brought to light by the research for this article, applicant organizations identi-
fied themselves, or were characterized by CCRA, as carrying on advocacy
activities. Although CCRA routinely interprets the stated purposes of registra-
tion applicants in the context of activities pursued by the applicant, it appears
that where advocacy was determined to be a bar to registration little or no
attempt was made to explore the nature of the applicant’s work in this area.
Thus, an organization that alluded to advocacy activity in its constitution and
statement of activities but which characterized itself as involved in “reactive”
rather than “proactive” advocacy and which focussed its lobbying efforts on
obtaining benefits and services for individuals rather than on systemic change,
was denied registration.

Other organizations whose advocacy focussed on influencing consumers or the
public were deemed to be engaged in political activity. This is on the basis that
“attempting to persuade the public to adopt a particular attitude of mind toward
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some broad social issue of a controversial nature can be political”.104 CCRA’s
interpretation of what constitutes a broad social issue of a controversial nature
appears to be much less liberal than that of the British Charity Commission.105

A review of the applications generated by the research and of CCRA’s current
database of registered charities also reveals striking inconsistency over time in
what is acceptable conduct. In several instances, applicants were able to point
to comparable or sister organizations pursuing the same mandate which had
earlier qualified for  registration. In  some  cases, applicants even  used  the
application of a parallel qualified organization as a model for their applications,
and were nonetheless refused. As well, a number of organizations that had had
their charitable registration revoked – typically owing to their failure to file
their annual return on a timely basis – reapplied with the same purposes and
activities stated in their initial application only to see their new application fail.

Where an application is refused on grounds of advocacy or political activity,
the Administrative Fairness Letter sent to the applicant will invariably describe
the common law holdings  that support the view that  political activity or
advocacy is not charitable. The letters, however, frequently do not mention the
provisions in the ITA that contemplate a degree of ancillary and incidental
activity by charities being permissible. CCRA’s position appears to be that
these provisions only apply after registration. The CCRA training manual states
“The Income Tax Act was amended in 1986 to permit registered charities to
carry on a limited amount of non-partisan political activity.”106 The inference
appears to be that this activity is only permissible with respect to currently
registered charities. This inference is decidedly out-of-step with Iacobucci J.’s
holding in Vancouver Society that limited nonpartisan activity was not only
permissible by an applicant but that such activity could even be characterized
in the application as an incidental and ancillary organizational purpose.107

Thus, there is some scope for political/advocacy activity under the current
legislation and case law. Notwithstanding the strong argument for increasing
the scope for such activity through legislation or regulation (e.g., by increasing
the permissible percentage of resource use on advocacy/political activity),
applicants’ opportunity for registration could be enhanced considerably merely
by CCRA’s recognizing and applying the existing law.

Promotion of a specific policy or goal is also apt to result in an organization
being refused registration by CCRA. As with advocacy, the Agency’s analysis
of applications that use terms like “promote, promoting or promotion” does not
appear to be particularly sophisticated. There is little indication that the nature
of what is being promoted is considered. Alternatively, the Agency sets a very
low threshold in determining whether what is being promoted has political or
policy implications. Again, this can be contrasted with the practice of the
English Charity Commission.108
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Several applicants who were interviewed characterized their promotion of
specific policies as secondary organizational activities that they saw as falling
within a broader educational mandate; however, in its assessment of applicants,
CCRA does not appear to focus on the relative importance of the activity but
rather, any promotion of a specific policy is apt to be a bar to registration.

One commentator has proposed that the issue of advocacy and political activity
by not-for-profit organizations be dealt with through the creation a new
category of tax exempt organization. “Registered Interest Organizations”
(RIOs) would be tax exempt and would be able to offer tax receipts but with a
different rate of deduction than charities.109 It is argued that this rate could be
set to reflect the deduction available to corporations for lobbying expenses at
the average effective tax rate. RIOs might also be subject to slightly different
reporting requirements than charities or not-for-profit entities. This proposal
has the virtue of putting political activity/advocacy on a much different footing
than the present regime; however, CCRA’s past approach to “deemed charity”
categories, as illustrated by the small number of Registered Canadian Amateur
Athletics Associations (RCAAAs) and National Arts Service Organizations
(NASOs) that it has registered, does not instill confidence that such a scheme
would be liberally administered.

1997 NSGVP figures show donations to organizations identified as civic and
advocacy organizations of around $19 million.110 Self-help groups, some of
which qualify under the current definition, were given another $22 million.111

Environmental groups, some of which would also qualify under the current
definition, were given about $10 million in donations.112 International organi-
zations, focussing either on exchange programmes, peace or human rights work
drew another approximately $7 million.113 Research indicates the average
federal tax benefit on charitable donations is about 27 per cent.114 Even if none
of this $58 million in donations is currently eligible for tax credits, the cost to
the federal treasury would be only 27 per cent of the entire $58 million amount
so the actual total cost to the treasury would be approximately $15 million.

Reform Proposals:

a. Evaluate the advocacy/political activity of all registration appli-
cants using the standards by which Public Policy Institutes are
assessed.

b. Allow registration where an applicant engages in public awareness
campaigns that don’t explicitly advocate legislative, regulatory or
administrative change.

c. Explicitly state that working to procure support, furtherance or
development of law/policy is not a bar to registration.

d. Allow registration where an applicant works to procure law/policy
change or reversal.
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e. Systematically apply current or enhanced exemptions when con-
sidering applications.

f. Allow registration where an applicant engages in promotion of
specific policies or practices.

g. Create a separate “Registered Interest Organization” category and
tax benefit for entities engaging in political/advocacy activities.

Public Benefit, and the Fourth Pemsel Head

Michael Chesterman is quoted, in CCRA training materials dealing with the
evaluation of applications falling under the fourth Pemsel head, as follows:

…it must be appreciated that if one could somehow manage to identify all those
purposes which were “beneficial to the community” and did not fall into any one of
the preceding categories, one would not, despite appearances, have determined the
boundaries of the fourth category.115

The difference between the common perception of what constitutes public
benefit and what qualifies at law as public benefit gives rise to a considerable
part of the controversy surrounding the question of who qualifies as a registered
charity. Beyond being merely altruistic and of making a measurable contribu-
tion to the public welfare, the additional requirement that purposes be fitted
into the existing definition – by analogy to previously decided cases or by
finding that the purposes concur with the objects of the accepted anomalies in
the definition – leaves room for much ambiguity.

Judges and commentators have frequently remarked on the imprecision of the
definition of charity, particularly as regards the fourth Pemsel head. As long
ago as the middle of the last century, one commentator was moved to remark
that the concept of public benefit was “intangible and nebulous”, and had led
to “illogical and capricious decisions, sometimes impossible to reconcile.”116

Iacobucci J. acknowledges in Vancouver Society that “it  is difficult to dispute
that the law of charity has been plagued by a lack of coherent principles on
which consistent judgement may be founded.”117 In Human Life International
(Canada), Strayer J. of the Federal Court of Appeal specifically noted the need
to provide clearer direction to those administering the law. He called the legal
definition of charity “an area crying out for clarification through Canadian
legislation for the guidance of taxpayers, administrators and the courts.”118

Aside from the need for clarity and certainty in the law, a more fundamental
argument for reform can be made on the basis of what actually constitutes
charity as broadly understood by the public and of where the soundest policy
argument can be made for supporting benevolent activities. For example, the
Ontario Law Reform Commission drew a distinction between charity as a term
referring to acts of kindness and consideration focussed on the needy and poor
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and philanthropy as a concept for acts of generosity intended to provide support
for human achievement, such as promotion of the arts.119

In keeping with this distinction, one British commentator who worked on the
Goodman Report has argued “although the ideal criterion for charitable status
would be any purpose beneficial to the community, since tax relief and the
public’s ability to give are limited, the first priority was to concentrate on the
disadvantaged.”120 The analysis by which the current definition evolves does
not take such abstract factors into consideration.

CCRA’s position, as expressed in correspondence with applicants, is that it is
not its mandate to expand the definition but to follow the law as determined in
the jurisprudence. Based on this role, the Agency can – ostensibly – take a
conservative approach to approvals and not be affected by the imprecision of
the law. However, given that in recent years the Agency has approved more
than 2500 applications per year, it is hard to credit that each one is on point
with case law or follows unequivocally from previous decisions. Moreover, the
marked change in the percentage of applications approved over the course of
the 1990s, which is not justified by the number of cases litigated over the period
and the consequent evolution of the definition, argues that CCRA’s practices
are not influenced solely by court decisions. Clearly, CCRA enjoys some room
to decide the eligibility of applicants.

The Agency’s assertion – that changes in the common law and differences in
the amount and presentation of information provided with various applications
preclude it from being bound by precedent – gives it even more scope in its
decision making. Effectively, refusal to be bound by precedent, together with
the ambiguity described above, provides a licence for what one Executive
Director of an applicant called a “value-based interpretation of the law”121 by
CCRA.

Multicultural/Minority Groups

Without a systematic analysis of the Agency’s decision making on charitable
registration it is impossible to state with certainty that the Agency regularly
discriminates against applicants from outside mainstream Canadian society;
however, the  CCP’s  research  findings  provide  examples  of  at least some
instances of apparent discrimination.

Views differ on the impetus behind CCRA’s apparently skewed interpretation
of the law. The refusal to register some applicants from cultural minority
groups may stem partly from the existing legal definition of charity, which
reflects a Judeo-Christian and Western European conception of charity.122 The
discrepancies between the philanthropic traditions of some visible minority
cultures and those of more mainstream cultures have been documented. One
trend that has been noted is that immigrant donors appear to emphasize
donating within their cultural communities, prior to beginning to donate to
broader society.123 Given that one of the criteria of public benefit is a require-
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ment that applicants serve a sufficiently sizeable portion of the community,
this culturally based practice could result in disqualification of some organiza-
tions.

Applicants that target or restrict their activities to beneficiaries of a specific
group, defined by criteria such as ethnicity, are considered by CCRA not to
meet the public benefit requirement under the fourth head.124 Organizations
that provide the same services but focus on a larger group can be considered
charitable.

Disallowing charitable registration because an organization’s mandate is lim-
ited to a particular cultural minority is somewhat at odds with current Canadian
immigration policy. Large numbers of immigrants and refugee claimants are
often admitted to Canada from wartorn areas or areas that have suffered from
environmental disasters, or for humanitarian reasons. As well, with immigrants
increasingly being of nonEuropean origin, the likelihood of their sharing
cultural characteristics, such as a language or religion, with broader segments
of Canadian society becomes more remote. Denying registration to organiza-
tions seeking to serve these communities is both culturally insensitive and bad
policy, if not simply discriminatory. Ironically, it may have the effect of
discouraging self-sufficiency among these groups.

Anecdotal evidence also suggests that CCRA is less receptive to accepting
activities carried on under the auspices of a cultural minority group as charita-
ble than similar activities carried on by mainstream groups. For example,
community-building social activities of a non-Western religious denomination,
which parallel the social events of mainstream church groups, have been
identified as a potentially noncharitable use of the applicant’s resources.125

This is perhaps in part because of the long-standing charitable registration of
many “mainstream” church groups; as is evident from an analysis of charitable
registrations approvals over time, the standards applied to applicants appear to
have generally tightened up in recent years. Regardless, this has still resulted
in like activities being treated differently for registration purposes.

This leaves the CCRA open to charges of discrimination or even racism, or at
very least leaves the applicant with the impression that the process is less than
fair. Entrenching clear criteria for determining what constitutes a sizeable
portion of the community would provide greater certainty and limit CCRA’s
opportunity for discriminatory application of the law.

A more sweeping solution would be creating a prima facia presumption of the
charitability of particular activities (e.g., employment counselling or commu-
nity outreach), perhaps also linked to particular applicant characteristics (e.g.,
enumerated groups in s. 15 of the Charter) to ensure greater consistency in the
application of the law. Such a scheme could go as far as recognizing all
empirically demonstrable public benefit activities – a suggestion that was made
in the CCP intervention in Vancouver Society and which was well-received
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(though not adopted) by Iacobucci J.126 – or could involve a narrower test. This
presumption would be rebuttable by showing the subject work should not be
recognized as charitable because it is, or would be, contrary to public policy
or is unacceptable for other specified reasons. A prima facia presumption based
on transparent criteria would create greater certainty for applicants and bring
the determination of what constitutes charitable work into line with the values
of contemporary society. Depending on the scope of the criteria giving rise to
the presumption, it might also lead to greater certainty in assessing the potential
fiscal impact of changes to the definition.

Applications from community and resource centres serving specific segments
of the population seem to be one area where there is a marked inconsistency in
CCRA’s treatment. Groups limiting their purposes and activities to women are
sometimes challenged to show why this is an appropriate restriction. In a
number of instances disclosed by CCP research, CCRA has registered the group
after the rationale for this restriction has been explained.127 Our research
indicates community or resource centres serving other “minority” populations
do not enjoy the same success.

Under Canadian law, where an agency or individual is mandated by statute to
exercise a power, the power must be exercised in accordance with Charter
values.128 It is submitted, therefore, that if the definition of charity encom-
passes community or resource centres whose target population is limited to
women, applicants having like purposes and engaging in like activities cannot
be disqualified owing to their serving a target population other than women,
where the target population constitutes an enumerated group under the equality
provisions of the Charter.

Charter arguments claiming discrimination have been put in a number of cases
where denial of charitable registration has been appealed to the courts. The
response of the courts to the discrimination argument is typified by Iacobucci
J.’s comments in addressing the s. 15 Charter challenge in Vancouver Society.
In that case, it was submitted that the regulatory scheme as a whole resulted in
discrimination against immigrant and visible minority women on the basis of
the analogous ground of immigrant status. Iacobucci J. dismissed this argument
by finding that the requirement that qualifying organizations restrict them-
selves to charitable purposes and activities:

…applies uniformly to every organization that seeks to be registered as charitable.
The rejection of the Society’s application for registration was a consequence of
the nature of its purposes and activities, not of the characteristics of its intended
beneficiaries.129

While this speaks to the nature of the registration requirements, it does not
address how CCRA applies these requirements.
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It is telling that the CCRA training materials obtained by the CCP do not
contain instruction on assessment of applications in accordance with the
provisions of the Charter.130 Indeed, most of the charitable registration exam-
iners apparently have no legal training. Given the amount of discretion that is
available to the Agency under the law and because of its policies, this opens
the door to real or perceived discriminatory application of the law. This could
be addressed by improved Charter training for CCRA assessors. Alternatively
or additionally, it could be addressed by entrenching elements of the definition
in legislation or regulation so that they would be more easily subject to Charter
scrutiny.

Member Benefit

An  applicant’s  being  considered  to  focus on member benefit, rather than
general public benefit can also preclude qualification for registration. This is
a grey area because many organizations that are member-based do qualify and
determining eligibility requires weighing the relative value of the work to
members and to the broader community. A distinction is made in the CCRA
training material between self-promotion and self-help groups.131 While self-
promotion groups are disqualified from being charitable because their funda-
mental mandate is to serve the interests of their members, in some cases
self-help organizations do qualify.

The training materials state that organizations whose purposes seek to help
individuals by conducting “self-help” in a therapeutic, educational or rehabili-
tative environment can be viewed as charitable.132 Qualification is limited,
however, by consideration of the openness of the group to the general public
and to the amount of external advocacy done by the group. As well, whether
this work is the direct purpose or general orientation of the applicant group is
to be taken into account. Examples given of charitable “self-help” groups are
“support groups for alcoholics, prisoners, single parents, paraplegics, victims
of crime, blind persons, etc.”133

In light of Iacobucci J.’s broadening of the definition of education in Vancouver
Society, there is scope within the criteria above for some previously disquali-
fied or self-help organizations to fit within the definition. It is apparent from
the breadth of the examples cited that CCRA is willing to recognize groups that
address a wide range of the disadvantaged.

Here again, however, there appears to be opportunity for CCRA to be some-
what arbitrary in what groups it chooses to recognize as disadvantaged. Ac-
cordingly, the distinction between self-promotion and self-help, and the criteria
for determining disadvantage, would be clarified if included in legislation or
regulation. This would both create more certainty in application of the law and
act as a bar to discriminatory assessment of applicants by CCRA.
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Other Public Benefit Issues

Although many commentators have remarked on the discrepancies arising from
the determining of public benefit under the various Pemsel heads,134 the nature
of the present research did not highlight this issue. Accordingly, most of the
recommendations below focus on enhancing the clarity and consistency of
application, of the current definition with respect to fourth-head charities. Once
this definition becomes more certain, it is a separate question as to whether the
fixed elements of the definition should be applied universally across the Pemsel
categories. In general, it may be said that the research revealed much greater
concern with ensuring a level playing field within the various Pemsel heads
than with consistent application of the public benefit test across different
categories.

Other issues relating to public benefit disclosed by the research include private
benefit arising from the applicant’s work and the benefit being conferred
indirectly. These topics are dealt with, respectively, in the Community Eco-
nomic Development and Umbrella Organization portions of the article.

Trying to determine either the budgets of, or donations to, excluded public
benefit organizations is very difficult, because the organizations excluded
differ so much in kind. The 1997 NSGVP figures set out below indicate the
relative size of donations made to some categories of organizations that
commonly are refused charitable status owing to their failure to meet the public
benefit test. Self-help and like organizations drew about $22 million in dona-
tions.135 Environmental groups received about another $7 million.136 Canadian
community economic development groups got about $8.5 million.137 Advo-
cacy groups drew about $19 million.138 International organizations working
on human rights, promoting peace and cultural exchanges received about $7
million.139 Employment training agencies, many of whom would already
qualify, received just over $1 million.140 Organizations focussing on promo-
tion and support of volunteering got just over $100 thousand.141 There is some
overlap of the groups included above with excluded organizations identified
in other categories elsewhere in this article.

Taking the $62.6 million found by totalling the amounts above and applying
the average federal deduction rate of 27 per cent, the resulting tax expenditure
would be about $18 million.

Reform Proposals:

a. Entrench a definition of “sizeable portion of the community” in
legislation or regulations for purposes of assessing fourth-head
charities.

b. Create a prima facia assumption of fourth-head charitability for
particular activities generally or for particular activities as carried
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on by particular identifiable groups, rebuttable by CCRA on
public policy or other specified grounds.

c. Entrench clear criteria for distinguishing between self-help and
self-promotion groups in legislation or regulations.

d. Provide better training in Charter application for CCRA assessors.

e. Apply the elements of the definition that are fixed in legislation or
regulations universally across Pemsel categories.

Umbrella Organizations

CCP research disclosed that organizations whose mandate was to support or
co-ordinate groups within a segment of the voluntary sector were often pre-
cluded from obtaining charitable status either because their mandate did not
fall within the definition of charity or because they provided some of their
services to nonqualified donees. As well, some of these organizations were
disqualified because their work only indirectly furthered purposes, which if
they had been accomplished directly would have been charitable.

The importance of funding umbrella organizations has grown markedly both
with the rise of globalization and the exponential increase in the availability of
information through the Internet  and  other  sources.  To  effect  meaningful
change, voluntary organizations often must now address issues across jurisdic-
tions. Given the scarce resources of many groups in the sector, the only feasible
way to do so is through co-ordinated actions with similar organizations.

Charitable organizations must now also bring a degree of sophistication in
management and analysis of information, never required in the past, to their
work. In an environment featuring ready access to often contradictory data,
simplistic solutions that are not founded on sound and full analysis of the
relevant issues have a short shelf life. One of the principal benefits of umbrella
organizations is that they can facilitate – through collation of information,
sharing of experience, and training programmes – more informed and effective
responses to multi-faceted problems.

Financial stresses on umbrella organizations have increased – ironically, con-
currently with the growth of globalization and the mushrooming of information
– with moves by many governments to reduce their grants or other funding as
a result of the adoption of more conservative fiscal policies. In the face of these
tighter restraints on government spending, funding of umbrella organizations
is subject to threat both as part of overall government efforts to reduce
expenditures and also as a result of efforts to shift scarce public sector resources
to frontline and service delivery activities.142 This has increased the depend-
ence of such organizations on funding from other sources.

The importance of the work done by these organizations and the funding
stresses they face argue for a more nuanced approach in the determination of
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whether they qualify for registration as charities.143 A better balance can be
struck between facilitating the work of such organizations and protecting the
public’s interest in not having charitable dollars used for noncharitable pur-
poses or activities.

Some statutory reform of this aspect of the definition of charity occurred with
the introduction of ITA provisions allowing for registration of national amateur
sports associations and national arts organizations. The question of Registered
Canadian Amateur Athletic Associations (RCAAAs) is dealt with in the Sports
and Recreation section of this article. Registered National Arts Service Organi-
zations  (NASOs)  are  bodies  that are designated by Canadian Heritage as
national arts service organizations whose only purpose and function is the
promotion of the arts in Canada on a nationwide basis, that reside and were
formed or created in Canada, and that have applied for and been granted CCRA
registration.

Although this provision was added to the ITA to provide scope for qualifica-
tion of umbrella arts groups, anecdotal evidence suggests that the category
has been narrowly interpreted by CCRA and that far fewer NASOs than were
originally anticipated have actually been registered.144 Particularly notewor-
thy is the fact that some Quebec-based francophone umbrella arts organiza-
tions have not been registered.145 It is also worth noting that national arts
organizations mandated to serve a particular ethnic community have histori-
cally had difficulty being registered.146 As is apparent with interpretation of
other aspects of the definition, whether common law or statutory, a focus on
strict compliance routinely trumps efforts to enhance the efficacy of the
voluntary sector.

Three possible changes are suggested that would allow more opportunity for
umbrella organizations to qualify for registration as charities. First, CCRA
ought to apply – specifically, but not exclusively, in its assessment of umbrella
organizations – the broader definition of education set out by Iacobucci J. in
Vancouver Society. This would bring much of the training and facilitation work
done by umbrella organizations within the definition. Coupled with adoption
of a more nuanced approach to advocacy/political activity as discussed else-
where in this article, this would allow much more scope for umbrella organi-
zations to qualify without radically altering the definition. It is reiterated that,
even without change as to the nature of acceptable advocacy/political activity:
1) more open-minded and consistent application of the common law as articu-
lated in Vancouver Society, and/or 2) tolerance of such work as an ancillary
and incidental organizational purpose or as coming within the ITA exemption
provisions, would allow many umbrella organizations to qualify.

Second, Arthur Drache has suggested that the restriction that requires umbrella
organizations to use all their resources to benefit qualified donees be eased
somewhat. He suggests that where a few of the umbrella organization’s members
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are not so qualified, but where substantially all – i.e., more than 90 per cent –
are qualified, the umbrella organization should be eligible for registration.147

Again, this would allow some currently nonqualifying organizations to register.
This rule was eventually applied in the late 1990s to a volunteer centre that filed
a challenge to CCRA’s initial refusal of registration. CCRA relented and registered
the volunteer centre rather than risk losing the case and creating a binding
precedent.148 A broader exemption allowing more nonqualified donee members
would, of course, allow more umbrella organizations to qualify.

Finally, some of the refused applicants disclosed by CCP research were denied
registration because they were assisting in accomplishing an otherwise chari-
table purpose, but at one remove. Typically, such groups would address
themselves to the conditions or environment in which charitable work was
carried out or would support the needs of those providing the charitable service.

Owing to scarce funding, particularly as a result of government cutbacks in the
last decade, the infrastructure for delivery of some charitable activity has
deteriorated considerably. Community groups have begun to be formed to deal
with or respond to particular instances of this. The activities of such groups
typically involve  research  and  providing  the  public  and  government  with
information  about the  situation. In  some  cases, the  organizations may be
involved in providing services or support to individuals who are employed or
who volunteer for a charity.

As to research and information provision, it is submitted that such work should
be permissible as fostering public awareness – for the reasons discussed in the
advocacy/political activity section of this article. Where these public awareness
campaigns are undertaken to bring attention to the issues arising from the
delivery of charitable work, there is even further reason to permit them. Indeed,
even if public awareness work is generally considered unacceptable, it is
consistent with Iacobucci J.’s finding in Vancouver Society that such work
should be considered charitable where it indirectly supports purposes or activi-
ties that fall within the common law definition of charity. It need only be
characterized as an incidental and ancillary purpose supporting an overarching
charitable purpose.

As to the question of indirectly supporting charitable work through assisting
or facilitating the people who actually deliver the work, it is suggested that
such support should be considered charitable provided that it meets the profes-
sional and not the personal needs of the workers. Thus, it would not be possible
to sponsor, for example, social activities – i.e., mutual benefit activities – under
the guise of indirectly supporting a particular charitable work. It would,
however, be possible to enhance the capacity or ability of the frontline workers
to do their jobs. Again, this work can be characterized as an incidental and
ancillary purpose in the service of a broader charitable purpose.
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Reform Proposals:

a. Create more “deemed charity” categories.

b. Foster more consistent and open-minded application of the exist-
ing common law and statutory regime with respect to umbrella
organizations.

c. Allow scope for some assistance to nonqualified donees by provid-
ing for registration of organizations that directly support or assist
other organizations, substantially all (i.e., 90 per cent or more) of
which are qualified donees.

d. Allow registration where the applicant assists indirectly in the
fulfillment of a charitable purpose.

Community Economic Development

CCRA published guidelines for charitable registration applicants seeking to
qualify as community development organizations in 1999.149 These guidelines
set out a reasonably comprehensive framework that provides insight for appli-
cants into the principles and rationale behind CCRA decisions dealing with
community economic development entities. However, refused applicants dis-
closed by CCP research and anecdotal evidence suggest that CCRA’s interpre-
tation of applications is sometimes at odds with these guidelines, or – in the
most generous reading – construes them very narrowly.

For example, the guidelines state that CCRA does not recognize as charitable,
stores selling goods produced by the poor. There is scope for them to be
approved “as ancillary and incidental to a charitable program”,150 but within the
limitation that this mechanism is available only to charities working to alleviate
the extreme poverty found in certain third world countries. “Extreme poverty” is
not defined and which certain “third world countries” are not specified.

Our research disclosed a community-based organization that sought to create
a market for products from the developing world through certification and
promotion of these products. CCRA’s response was to characterize the certifi-
cation as giving rise to a private benefit for the retailers that precluded
charitable qualification for the organization. The guidelines state that CCRA’s
policy is to consider community economic development activities nonchari-
table where “the private benefit to the businesses concerned outweighs the
public benefit”.151 However, this test is not alluded to in the Administrative
Fairness Letter sent to the organization. Rather, it was presumed that the private
benefit in this case would be more than incidental.

CCRA further argued that the certification activity constituted an unrelated
business, which was noncharitable. This seems at odds with CCRA’s policy
only to recognize alleviation of poverty through sale of goods produced by the
poor through a broader charitable program, rather than by considering the
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retailing itself charitable. It is worth noting that in both the United Kingdom
and the United States the sister organizations of this applicant are recognized
as charities.

CCRA’s interpretations in the above case accord with its approach to an
applicant that focussed on alleviating poverty within a Canadian community.
Again, a minor part of the organization’s work was characterized as creating a
private benefit for commercial retailers. While the letter acknowledged that
promotion of a type of industry was permissible if there was a benefit to the
general public, it stated that any private benefit to individual retailers precluded
qualification as a charity.

This is a different test from weighing the private benefit that occurs against the
public benefit of the work. Using the test applied in this case would argue that
a large  hospital or  university  conducting  research  which gives rise  to  an
incidental or tangential benefit to an individual corporation rather than to an
industry as a whole, places its charitable status at risk, regardless of how
marginal the research is within the institution’s mandate and regardless of
how significant the benefit that accrues to the particular company. This is not
the way CCRA administers the law with respect to such large institutions. In
fact, guidelines on related businesses contained in  the Agency’s training
materials state:

It is the responsibility of universities and other charitable institutions performing
commercially sponsored research and development work to ensure that their re-
sources are being devoted to public, charitable purposes and not private benefit.
Whether public or private interests predominate in a collaborative arrangement must
be weighed on the basis of the facts in a particular circumstance.152

It is inconsistent and unfair to hold small applicant organizations to a different
standard than that applied to large institutions.

In determining whether commercial activity constitutes a business related to
an applicant’s charitable purposes, CCRA examines the nexus between the
business activity and the charitable purpose upon which the registration was,
or is to be, founded and whether the business activity remains a means to an
end rather than an end in itself. Although several tests are set out in the training
materials, qualification for charitable registration appears to turn more on
whether the subject activity fits within the examples enumerated under each
test than upon application of the tests.153 Again, it seems the case that if any
degree of creativity is required to bring an applicant within the guidelines, it
is easier to refuse the application.

A better approach would be to first determine that any private benefit accruing
from the activity is proportionate to the public benefit achieved and then
evaluate whether there is sufficient nexus between the charitable purpose and
the business activity and whether the activity has become an end rather than a

42 The Philanthropist, Volume 17, No. 3



means based on its scope and outcome. Businesses operated under the auspices
of charities are criticized as competing against for-profit enterprises at an unfair
advantage. This unfair advantage can be justified either because the scope of
the business activity is small, because it serves the needs of a disadvantaged
group, or because it arises incidentally from the primary charitable activity of
the applicant. Whatever the justification, the merit of this advantage being
available is best determined by looking at the proposed scope and outcome of
the activity, rather than by trying to fit it into preconceived categories. If this
approach were used, it would also become easier to quantify the tests to ensure
more consistent assessment.

The 1997 NSGVP figures indicate donations to Canadian economic, social and
community development work of approximately $8.5 million.154 Additionally,
programs focussing on social and economic development abroad raise about
$70 million annually.155 Research indicates that donations currently make up
a small portion of the budget of many Canadian community economic devel-
opment groups, with most funding coming from other sources.

Taking the total of $78.5 million identified above, and applying the 27 per cent
average federal tax deduction, the approximate federal tax expenditure associ-
ated with recognizing these groups would be $21 million.

Reform Proposals:

a. Entrench in legislation or regulations a definition for “extreme
poverty” and specify the method of determining which countries
meet this definition.

b. Entrench in legislation or regulations a test for weighing public
benefit against private benefit and/or provide an exemption to
allow a degree of incidental or tangential private benefit where
significant public benefit can be demonstrated from the under-
taking.

c. Explicitly allow incidental/ancillary private benefit or benefit to
noncharitable beneficiaries if work is primarily in aid of a disad-
vantaged group (e.g., incidental/ancillary benefit to non-poor).

d. Determine whether commercial activities constitute a related busi-
ness of an applicant based on the scope and outcome of the activity.

Community Broadcasting

CCP Research disclosed striking inconsistency in the CCRA’s assessment of
community broadcasting applicants for registration. Qualification for registra-
tion of such organizations appears to turn more on when the application was
made than on substantive differences in the  purposes  or activities  of the
applicant. Among the more frequent grounds for refusing applicants are: the
organization’s purposes and activities do not fall within the four heads of
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charity, and that the organization is focussed on  serving the needs of its
members rather than those of the public at large.

CCRA does not acknowledge an application of the decision in Native Commu-
nications Society to noncommercial broadcasting to nonnative communities.
This is a striking example of the Agency’s narrow interpretation of case law
but this interpretation has never been litigated so the validity of the view that
nonprofit community broadcasting does not fall within the four heads of charity
is, at the very least, suspect.

Concern with member focus also raises the issue of potentially discriminatory
application of the law. The need for clarification of this aspect of the definition
has been dealt with in the Public Benefit section of this article where reform
options related to discriminatory practice are set out.

Noncommercial broadcasting in Canada is regulated by the Canadian Radio
Television and Telecommunications Commission (CRTC). The CRTC has
established various categories for licensing types of broadcasters. In radio,
noncommercial radio categories include campus, community, and nonprofit as
well as native stations. Some of these categories are subdivided according to
whether the licensed station is the sole broadcaster in the community.156

The licence category determines the program guidelines that the licensee must
follow and the amount of advertising that is permitted on the station. There is some
convergence between the categories. For example, a CRTC press release states:

The Commission believes campus radio plays an important role in the various
communities it serves, and that it adds diversity to the broadcast system by providing
alternative programming. Campus stations broadcast specialized music shows fea-
turing different styles of music and spoken word programmes on topics not generally
addressed by mainstream media.157

Whether this distinctive mandate should afford them charitable status in the
same way that some fine arts groups which contribute to nonmainstream culture
are considered charitable, is arguable. No submission is made here either for
or against such bodies qualifying for registration.

It is suggested, however, that as these entities are all subject to the same CRTC
guidelines, charitability should be determined on the basis of those guidelines.
This would prevent stations which have a mandate to do the same thing being
able to treat their donors differently. Currently, a station that has qualified as
charitable is able to mount on-air fundraising campaigns for which donors can
receive tax receipts; it also becomes a “qualified donee” for purposes of foundation
funding. Another station, which has been denied registration even though it has a
parallel mandate, is not able to compete for donors on the same basis.

CRTC figures show 1997 total revenues for campus radio stations of around
$3.5 million.158 Of this, about $500,000 was generated through advertising.
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Taking the net $3 million and applying the average federal tax credit rate of 27
per cent yields potential foregone taxes of just over $75 thousand.

Reform Proposal:

a. Determine the charitability of noncommercial broadcasters based
on the CRTC programming and advertising criteria that appli-
cants must meet in order to be licensed.

Sports and Recreation

Historically, sport was only recognized as charitable as an adjunct to otherwise
charitable purposes. So, while amateur or professional sports organizations
operating independently did not typically qualify, there was scope for recog-
nition of the same type of activities carried on under the auspices, for example,
of an educational institution. As independent organizations, sports groups were
apt to run afoul of either or both of two criteria for charitability. First, it is
debatable whether they can be brought within the ambit of the common law
definition – though the case law in this area is mixed and in cases such as
organizations focussing on disabled athletes they may qualify owing to char-
acteristics that are not specific to their sports mandate. Secondly, sports
organizations are often member-focussed, rather than concerned with serving
a broader public purpose.

In Canada, this traditional approach has been altered by legislation. The ITA
now includes provisions that contemplate recognition of national amateur
athletic associations (RCAAAs) as charitable.159 To qualify, an organization
must have “as its primary purpose and its primary function, the promotion of
amateur athletics in Canada on a nation-wide basis”.160 For tax purposes,
organizations qualifying under these provisions are treated the same as entities
meeting the common law definition.

The scope of provisions covering RCAAAs was clarified in 1998 with the
Federal Court of Appeal holding in Maccabi v. MNR161 that an entity operating
on a nationwide basis, but restricting its focus to members of a particular ethnic
or religious group, met the definition.

A further evolution of the common law definition of charity with respect to
sport was, arguably, wrought by Re Laidlaw Foundation.162 This case arose in
the context of a challenge mounted by the Public Trustee of Ontario to
foundation payments made to several organizations whose mandate was the
promotion of amateur sport. As a charitable foundation, Laidlaw was bound to
fund only groups that qualified as charitable and it was the Trustee’s submis-
sion that the recipient organizations did not meet the common law definition.
Dymond J. found the organizations to fall within the definition. Since the
litigation was initiated under Ontario’s provincial legislation governing chari-
ties, it was not within the jurisdiction of the federal court and the case was
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originally heard in the Surrogate Court; however, the holding was upheld on
appeal to the Divisional Court. The OLRC Report on the Law of Charities
termed this “a salutary development of the Law”.163

In his decision in Volgograd Committee v. Minister of National Revenue, Stone
J. characterized Re Laidlaw as having turned on a more liberal interpretation
of the definition of charity stemming from Lord MacNaghten’s definition
having been adopted in the Charities Accounting Act.164 As a statutory provi-
sion it was not subject to the stricter interpretation of a common law definition.
This distinction creates scope for the organizations to be charitable under the
Charities Accounting Act without necessarily being charitable under the ITA.
However, it is argued here that as the matter was not litigated before the Federal
Court of Appeal it remains open to that court to find the subject organization
or like organizations eligible for charitable registration within the narrower
definition used for ITA purposes.

CCRA does not recognize this case as a precedent on the basis of Stone J.’s
comment165 and CCP research disclosed amateur sports bodies that had unsuc-
cessfully sought registration.

The Agency does, however, recognize the charitability of certain recreational
organizations. CCRA’s Training Materials refer to British legislation in this
area, stating:

In England and Wales, recreational organizations are charitable by virtue of the
Recreational Charities Act 1958. Organizations which provide community recrea-
tional facilities are viewed by the Department [now Agency] as being charitable under
Lord Macnaghten’s fourth head. Thus organizations providing community halls,
arenas, swimming pools and playing fields for use by all inhabitants of a locality are
registered as charities.166

This reading is somewhat narrower than the British Act, which explicitly
provides charitable registration of such bodies, notwithstanding provisions for
potential limitation of the use of such facilities to disadvantaged groups or
females.167 Although the genesis of CCRA’s recognition of recreational or-
ganizations was apparently not related to the British legislation, the Agency’s
practice again reveals a more conservative approach.

CCP research disclosed a number of instances where applicant organizations
in Canada were denied registration or had their registration disputed because
their mandate was to serve specific cultural communities.

The narrowness of CCRA’s interpretation for qualifying sports and recreation
groups is also shown by the Agency’s refusal to register some bodies that are
indirectly related to the promotion of sport, multisport groups and grassroots
organizations. (Note: the question of recognition of organizations fulfilling
charitable purposes indirectly is dealt with in the discussion in the “Umbrella
Organizations” section of this article.) A 1999 keyword search of CCRA’s
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registration tracking database reveals a ratio of approvals to applications for
organizations with specific sports in their names well below the overall ap-
proval rate for that year. For example, of organizations with the word “hockey”
in their names only 28 of 419 were classified as registered, with 354 pending,
7 revoked, 9 reinstated, and 6 annulled. Of organizations with the word soccer
in their names only 4 of 143 were classified as registered, 127 as pending, 2 as
revoked, 4 reinstated and none annulled.168 (Note: Under the search protocol,
figures in listed categories did not necessarily equal exactly the number of the
word match count.)

The economic and cultural importance of amateur and professional sport and
the merit of federal government promotion and funding of amateur athletics
were thoroughly detailed in the 1998 Parliamentary Committee report Sport in
Canada – Leadership, Partnership and Accountability; Everybody’s Business.
It cited statistics showing more than 78 per cent of Canadians participate in
sport as coaches, players or spectators, including 9.6 million Canadians who
regularly play some kind of organized sports.169 It also noted that sports and
recreation account for 18 per cent of all volunteers in Canada.170

The report reviewed the financing of amateur athletics in Canada and made
specific recommendations for improving funding of high calibre athletes and
core funding for amateur sports organizations. It suggested examining the
creation of a nonrefundable child sport tax credit as well as a credit targetted
at amateur sport coaching, officiating and first aid courses.171 It also called for
enhanced deductability for business sponsorship of amateur sport for a limited
time period.172

The Committee recommended that eligibility to issue charitable tax receipts be
extended to provincial and territorial level organizations.173 It estimated that
the cost of this measure would match the cost of charitable tax deductions by
national sports organizations. In 1995–96, the 99 RCAAAs issued official
receipts for approximately $14.6 million.174 This figure compares to approxi-
mately $75 million in donations to sports and recreation organizations identi-
fied in the 1997 NSGVP survey.175 Even if the entire $60 million of noncharitable
donations to sports and recreational organizations were to be deemed “chari-
table”, the cost of the federal tax expenditure – based on the average federal
tax benefit rate of 27 per cent – would be only about $16 million.

The Committee did not specifically address the question of broadening the
definition of charity to increase the number of local eligible organizations. It
did, however, cite a general need to enhance federal funding. A recommenda-
tion was made to improve funding of local sports facilities.176 More generally,
it also recommended: “the federal government should provide a substantial
federal commitment to and support for the future of sport in Canada over the
long term, in keeping with its current and potential benefits to Canada.”177
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In Great Britain, the Goodman Report supported the recognition of sports as
charitable as well, if a sufficient segment of the population were served and if
the donation had the requisite altruistic character.178

Reform Proposals:

a. Create new, or widen existing, “deemed charity” categories per-
mitting registration of provincial and local sports organizations.

b. Entrench amateur sports-related activity as charitable.

c. Entrench community recreation activity as charitable, allowing
scope for restricting facilities to disadvantaged groups.
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AUTHOR’S NOTES

1. There are a number of ongoing initiatives focused on reform of the legal definition of
charity, or other aspects of how charities are regulated, in juridictions outside Canada. This
article indicates the progress in other jurisdictions as of August 2001. The Centre continues
to track progress on this issue outside Canada and readers seeking more up-to-date
information should contact the author at peterb@ccp.ca.

2. This article documents the CCRA registration process as of August 2001. A number of
procedural and substantive changes have occurred at CCRA since that time. In part, these
reforms are the result of internal initiatives at CCRA; other changes have been implemented
or are contemplated as a result of the work of the Joint Regulatory Table (JRT) of the
Voluntary Sector Initiative. It is not, however, anticipated that a comprehensive reform of
the legal definition of charity will result either from CCRA’s internal initiatives or from
the JRT process. Readers seeking information on current CCRA practice should review the
CCRA website, www.ccra-adrc.gc/charities and/or contact the author at peterb@ccp.ca.
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