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1. Introduction

During the past 10 years there has been an increasing amount of attention paid
to therole of governing boardsin the voluntary sector. In the United States and
in Canada we have seen a great outburst of articles, pamphlets, books and
conferences dealing with different aspects of this issue. As more attention is
paid to the role of governance in the voluntary sector, the responsibilities and
liabilities of directors of not-for-profit corporations have come under increas-
ing scrutiny. Studiessuggest that agreater emphasisisbeing placed on ensuring
that directors and senior officers of not-for-profit organizations fulfil their
duties and obligations, not only to the organization and its members but, in
some cases, to the general public as well.

The increasing attention to governance and liability issues in the so-called
“third sector” may result from agreater public understanding of theimportance
of charitiesand not-for-profit organizationsin aclimate where fewer and fewer
services are being supplied by government. Indeed, as the following excerpt
points out, the increasing number of not-for-profit organizations represents a
fundamental change in the approach to delivering community services:

The scope and scal e of this phenomenon areimmense. Indeed, we arein the midst of
a global “associational revolution” that may prove to be as significant to the latter
twentieth century astherise of the nation-state wasto thelatter nineteenth. The upshot
isaglobal third sector: a massive array of self-governing private organizations, not
dedicated to distributing profitsto shareholdersor directors, pursuing public purposes
outside of the formal apparatus of the state. The proliferation of these groups may be
permanently altering the relationship between states and citizens, with an impact
extending far beyond the material services they provide.

Of course the number of charitiesin Canadais also on therise, although not as
significantly as the number of not-for-profit organizations (due to the registra-
tion requirement for charities). Once again, the importance of the services
provided by Canada'sregistered charities should not be underestimated. Asone
commentator recently noted:

* This article was developed from a presentation to the Professional Development Program, The
Essential Curriculumin Charities, Osgoode Hal Law Schoal, Y ork University, Toronto.
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Canada's 70,000 registered charities employ twice as many Canadians as the con-
struction industry, and account for as much of Canadas economy as the entire
province of British Columbia. It is aimost impossible to imagine life in Canada
without them: the social-service agencies, health organizations, hospitals, arts and
culture groups, churchesand religious charities, international -devel opment agencies,
service clubs, recreation groups, museums, universities and public foundations ...
they serve all the collective needs of Canadians that aren't met by either business or
government.?

It isimportant to understand when and how personal liability may be imposed
on directors of not-for-profit organizations and the ways in which personal
liability can be minimized. The standard imposed on directors of not-for-profit
organizations may vary depending on the type of organization involved,
whether it isincorporated and whether it also happens to be a charity. Federal
and provincial incorporating legislation establishes a variety of specific duties
and liabilities for directors of not-for-profit organizations but, as we will
discuss below, the standard of care is not always as clear.

Directors often perform their duties with little knowledge of what is expected
of them and little understanding of the standard of care they are required to
meet when carrying out activities on behalf of the corporation. Directors of
business corporations are generally required to act honestly and in good faith
with aview to the best interests of the corporation. In addition they are required
to exercisethe care, diligence and skill that areasonably prudent person would
exercise in comparable circumstance.3 For directors of not-for-profit organi-
zations the standard is less clearly defined.

While an in-depth survey of the subject of directors' liability is beyond the
scope of this article, we will review the following main areas:

e persond liability in avoluntary association and anot-for-profit corporation;
e the applicable standard of care;

¢ indemnification and insurance for directors;

e dutiesimposed by common law; and

e dutiesand liabilities imposed by statute.

2. Comparing Liability: Voluntary Associations and Not-For-Profit
Corporations

Incorporation of an organization is the main method of limiting personal
liability as it establishes a legal entity that is separate from its members,
directors and officers. The existence of a separate legal entity creates a means
by which the individual directors are afforded limited liability when carrying
out duties and activities on behalf of the corporation. Voluntary associations,
on the other hand, are not separate legal entities and generally have no legal
status apart from that of the members. The members, directors and officers of
voluntary associations can therefore be held jointly and severally liable for the

The Philanthropist, Volume 17, No. 2~ 47



actions of the association and for their own actionsin carrying out their duties
on behalf of the association.

Directors and officers of voluntary associations are exposed to contractual
liability and liability in tort. Individualswho direct the operation of avoluntary
association may be liableif the association defaults under any of its contracts.
The contractual liability of directors and officers of a voluntary association is
a significant concern as the association, not being a separate legal person,
cannot enter into a contract on its own. If adirector of avoluntary association
enters into a lease on behalf of the association, and leads the lessor to assume
that the lease will be honoured by the association, he or she may be personally
liable in the event that the association defaults on the |ease.

Directors of voluntary associations are generally not protected from personal
injury claims to the same extent as directors and officers of corporations. If
someone sustains injuries while participating in activities sponsored by the
voluntary association, or whilein an areathat iswithin the association'scontrol,
the directors involved may be exposed to personal liability. The directors may
attempt to limit their exposure to liability when organizing activities that
involve risk, such as sporting activities, by having participants sign a consent
and waiver; however the law in this area is complex and one should be wary
of relying exclusively on awaiver as protection from liability.

If it appears that a director acted for his or her association or on its behalf, a
plaintiff may have a strong case against the director personally. In contrast, in
alawsuit in negligence or breach of contract against a not-for-profit corpora-
tion, the corporate entity isin aposition to sue and be sued and thus a plaintiff
must bring the action against the corporation. Of course this does not mean that
the plaintiff will not also bring an action against a director personally but
directors of corporations are, to a significant degree, protected from personal
liability provided that they have conducted themselves in accordance with the
applicable standard of care. As such, the general common law rule is that
directorsand officersarenot liablefor the tortscommitted by their corporations
provided they acted in good faith and within the scope of their authority. In
Montreal Trust Co. of Canada v. Scotia McLeod Inc.,* the Ontario Court of
Appeal affirmed this general principle as follows:

A corporation may be liable for contracts that its directors have caused it to sign or for
representations those officers or directors have made in its name, but thisis because a
corporation can only operate through human agency, that is, through its so-caled
“directing mind”. Considering that acorporationisaninanimate piece of legal machinery
incapable of thought or action, the court can only determineitslegal liability by ng
the conduct of thosewho caused the company to act intheway it did. Thisdoesnot mean,
however, that if theactionsof thedirecting mindsarefound wanting, that personal liahility
will flow through the corporation to those who caused it to act asit did. To hold the
directors...personally liable, there must be some activity on their part that takes them
out of the role of directing minds of the corporation.®
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Increasingly, it appears that fewer and fewer experienced directors will agree
to sit on the board of a voluntary association. The risk of personal liability is
too great, even where there is an insurance policy in place. Imagine a lawsuit
in negligence involving a voluntary association. Since the voluntary associa-
tion has no legal status, an injured party will look to the directors, officers and
possibly the members both jointly and severally, for compensation for the
damage sustained.

Asnoted earlier, the standard of care required of directors of nonshare capital
corporationsin Ontario and federally isnot that clear. For directorsof voluntary
associations, however, it is even more difficult to determine what standard of
care is expected (unless the association is a charity) but it appears that insofar
asthe members of the association are concerned at | east, the directors may have
liability if the members suffer aloss because of the actions of the board. This
is because the directors may be considered to be trustees or fiduciaries as far
as their relationship to the members of the association is concerned.

Incorporation of a not-for-profit organization does not mean that directors of
not-for-profit corporations are completely shielded from liability. It isimpor-
tant to keep in mind that the corporation can only act through its directors,
officers, employees and agents. Senior officersareresponsible for carrying out
the directions of the board. A board of directors is ultimately responsible for
the overall effective management of the corporation. Directors are expected to
meet a standard of care in carrying out their obligations on behalf of the
corporation and each director isresponsiblefor hisor her own acts or omissions
whilein office. Where the conduct falls short of the prescribed standard of care,
directors, and sometimes officers, may be exposed to personal liability.

3. TheApplicable Standard of Care

A. The Standard of Care Applicable to Directors of Not-For-Profit
Corporations

So, what is the applicable standard of care for directors of federal and Ontario
not-for-profit corporations? In business corporations, we know that the stand-
ard is an objective one and is usually expressed as the standard of care that a
reasonably prudent person would exercise in comparable circumstances. Unlike
the legislation that governs business corporations (which has codified an
objective standard of care), much of the provincial and federal legislation
applicable to nonshare capital corporations does not define the applicable
standard of care, with the exception of the legislation in British Columbia,
Newfoundland, Manitoba and Saskatchewan.® These provinces have codified an
objective standard of care similar to that found in business corporations' statutes.

In the absence of express statutory provisions setting forth the applicable
standard of care for a not-for-profit corporation, it is necessary to look to the
common law before the objective standard was codified into the legislation of
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business corporations statutes. The standard at that time, expressed as a
subjective standard of care, was defined in Re City Equitable Fire Insurance
Co. as conduct that may reasonably be expected from a person of such
knowledge and experience as the identified director,” i.e., the more sophisti-
cated the director, the greater care he or she must exercise. It is generally
accepted that the subjective standard of care applies to directors of nonshare
capital corporations, both federally and in provinces where an objective stand-
ard has not been codified, such as Ontario.

The application of a subjective standard of care has many implications for
would-bedirectorsof not-for-profit corporations. There seemsto belittle doubt
that directors with particular expertise or business acumen will be held to a
higher standard than an unsophisticated director. In fact, the greater the skill
level and experience of a given director, the greater the scope of potential
liability. The application of a subjective standard means that a lawyer or other
professional who sits on the board of a nonshare capital corporation will be
held to a higher standard of care than aless skilled person. This fact does not
assist corporations in their quest for experienced and skilled board members
unless comprehensive directors' liability insurance isin place.

B. Directorsas Trustees — Isthere a Higher Standard of Care for
Directors of Charities?

(1) CasesLeading to Current Law

Lawyers working in the charitable sector will be familiar with the issue
regarding whether, and to what extent, directorsfor charitable corporations can
also be said to be “trustees” of the charitable assets of the corporation they
serve. If directors of charitable corporations can be said to be trustees or subject
to the same rules as trustees, then they would be subject to a stricter common
law standard than directors of other nonshare corporations. The imposition of
this further standard on directors of charitable corporations means that such
directors would be subject to the much higher, albeit objective, standard of a
reasonable and prudent person in the management of his or her own affairs. In
our view, the prudent approach when advising directors of charitable corpora-
tionsis to advise them that while the law is not settled in this area, it appears
likely that directors of charities in Ontario are bound by the same rules as
trustees and may be considered to be trustees for certain purposes. As such,
they will be held to the highest possible standard of care.

This state of affairs has been the subject of much debate. Asit was so aptly put
in the Toronto Human Society8 case:

The position on the one hand is that the corporation is the trustee of its property, and
that since the corporation is without body to be kicked at or soul to be damned, its
directors must be held to the duties and obligations of trustees. On the other hand is
the argument that the corporation is a corporation duly regulated by statute and that,
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aslong as the provisions of the statute are appropriately observed, the obligations of
the directors have been met.®

There has been a handful of cases that are aimost always referred to in the
debate regarding whether directors of charitable corporations are trustees. One
of these is the British case Re French Protestant Hospital which has attracted
much attention for its characterization of directors as trustees!O. In that case, a
hospital incorporated by Royal Charter proposed to amend its bylaws to
specifically provide that directors of the corporation could receive fees for
services to the charity rendered in their professional capacity. The case held
that the directors of the hospital corporation were “to all intents and purposes
in the position of trustees” and the proposed amendment was held to be
“repugnant to the law”. Danckwerts J. said, in his reasons for judgment:

The property of the charity is of course vested in and held by the corporation. The
corporation however, exists only according to the rules of law, and it is not an actual
person capable of acting on its own motion in any way whatever. It seemsto me that
in a case of thiskind the court is bound to look at the real situation which exists. It
is obvious that the corporation is completely controlled by the governor, deputy
governor, and directors, and it is, therefore those persons who, in fact, control the
corporation and decide what shall be done. Those persons are as much in afiduciary
position as trustees in regard to any acts which are done in regard to the corporation
and its property. It would be entirely illegal if they were simply to put the property
or the proceeds of the property of the corporation in their pockets and make use of it
for their own individual purposes or for their purposes as a whole and not for the
purposes of the charitable trust for which the property is held. Therefore, it seemsto
me plain that they are to al intents and purposes, and for the purposes of this case,
bound by the rules which affect trustees.*!

This case has been followed in Canada in Re David Feldman Charitable
Foundation,12 where the foundation was found to be a trustee by virtue of
subsection 1(1) of the Charities Accounting Act13 and its directors also to be
trustees since they controlled the foundation. The directors in that case were
found to be in breach of trust in making an improper investment for the
foundation. However, until the Toronto Humane Soci ety decision, Re French
Protestant Hospital was not universally relied upon in Canada as authority for
the proposition that directors of charitable corporations are bound by the same
rules as trustees.

In the Toronto Humane Society decision, the Court answered many questions
about the status of a charitable corporation and its directors. The Court
concluded that, without holding that the society wasin all respects and for all
purposes a trust, the society was unanswerable in certain respects for its
activities and for the disposition of its property as though it were a trustee.
Further, the Court found that the Society was subject to the supervisory
equitable jurisdiction of the court.1® In considering the issue of the payment of
remuneration to the directors of the Society, the Court followed the reasoning
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in Re French Protestant Hospital and found that the directors were bound by
the samerulesthat affect trustees, and the Court declared that the Society could
not pay any remuneration to its directors. In arriving at this conclusion,
Andersen J. said:

Whether one calls them trustees in the pure sense...the directors are undoubtedly
under a fiduciary obligation to the Society and the Society is dealing with funds
solicited or otherwise obtained from the public for charitable purposes. If such
persons are to pay themselves, it seemsto me only proper that it should be upon the
termsupon which al one atrustee can obtain remuneration, either by expressprovision
in the trust document or by the order of the court. The latter would appear to be the
only practical mechanism. There is no trust document, and | have aready indicated
that 1 do not consider the ordinary corporate safe-guards to be adequate. ...The
Society is not acommercia corporation nor is it simply a non-profit corporation; it
is a charitable institution. Where there is deemed to be sufficient warrant to pay a
director asalary as an employee of the Society, some inconvenience will have to be
accepted. | have no doubt that a mechanism could be worked out whereby on notice
to the Public [Guardian and] Trustee approval could be given by fiat.X®

Finally, if the directors of a charity are de facto trustees, then they cannot be
paid, either as directors or otherwise, without the approval of the court. The
case of Harold G. Fox Education Fund v. Ontario (Public Trustee)1? involved
a charitable corporation established for educational purposes. The directors of
the corporation provided scholarships, inter alia, to Canadian law graduates to
do research and work in law firms in England and for English law graduates
to do the same thing in Canada. The question in that case was whether the
directors had the right to receive reasonable payment for services rendered in
a capacity other than as a director. In approving the payments made to the
director, the Court held that, on such an application, the onusison the applicant
to show that the payment for servicesisin “the best interests of the trust in light
of the circumstances and the basic rules of equity which affect trustees’.18
Interestingly enough, the Court also held that approval of the court should be
obtained prior to any payments actually being made.

Since Toronto Humane Society, there have been a couple of other cases that
have either touched on the particular characterization of directors of charities
or on the legal nature of the assets owned by charities (as being trust property
or not), but these cases have not made any inroads on the specific question of
whether directors of charities are trustees.19

(2) The Current State of the Law

In Ontario, the Charities Act specifically characterizes the legal nature of any
corporation that is “incorporated for a religious, educational, charitable or
public purpose” asthat of atrustee for the purposes of the Act.20 The Office of
the Public Guardian and Trustee in Ontario takes the position that directors of
charitable corporations in general are also to be considered trustees of charita-
ble property:
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We think that there ought to be a single regime applicable to the administration and
management of charitable property (as distinct from organizational and other issues)
rather than a multiplicity depending only upon how charities may organize them-
selves. We think also that the law of charitable trusts ought to apply to the admini-
stration and management of charitable property, regardliess of the form in which a
charity may be organized. The considerations that have led the courts to impose the
obligations of trustees upon those holding property for charitable purposes are just
as compelling if acharity is organized otherwise than as atrust.?

In essence, thismeansthat directors of any type of charity carrying on activities
in Ontario must meet the higher standard of care of a trustee in charge of
property that is subject to a trust. Given the case law on this subject and the
position of the Office of the Public Guardian and Trustee, the prudent approach
is to assume that the standard of care applicable to directors of charities in
Ontario isthat of areasonable and prudent person in the management of hisor
her own affairs.

Not only doesthishigher standard of care mean that adirector of acharity must
discharge hisor her dutiesin accordance with the highest possible standard but
it also has the following practical implications:

(1) adirector may not receive any payment for services as a director or
receive any benefit or payment from the charity, directly or indirectly
in any other capacity without court approval; and

(2) acharity may only provide an indemnity and purchase directors and
officers' liahility insurance on behalf of its directors provided that it
meets the requirements set forth in Ontario Regulation 4/01 under the
Charities Accounting Act.

Section 5.1 of the Charities Accounting Act allows the Attorney General to
make regulations providing that acts or omissionsthat would otherwiserequire
the approval of the Superior Court of Justice in the exercise of its inherent
jurisdiction in charitable matters shall be treated as though they had been so
approved. One of the areas in which regulations may be madeisin relation to
the giving of benefits from charitable property to directors of corporationsthat
are deemed to be trustees under the Act. While Ontario Regulation 4/01 dealt
with the area of indemnification and insurance, it did not, (asit was expected
to do) outline any circumstancesin which it would be permissible for acharity
to remunerate its directors.

Asaresult, where a charity wishes to have, for example, its executive director
sit onthe board asavoting director, it will still be necessary to apply for acourt
order approving the payment. Section 13 of the Charities Accounting Act now
provides a simplified procedure to obtain a court order, although it is not
entirely clear under what circumstances this procedure can be used. It appears
that one purpose may be to obtain a court order authorizing one or more
directors of a charity to receive remuneration. Although approval will not be
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granted lightly we understand that in certain situations there may be compelling
enough reasons for the Public Guardian and Trustee to consent to an order. In
essence, the procedure requires the filing of court documents with the Office
of the Public Guardian and Trustee including a draft order. There is no
requirement for oral argument and the whole process currently takes about two
months. The material to be used in connection with the simplified procedure
is available from the Office of the Public Guardian and Trustee, on request.

Section 13 of the Charities Accounting Act provides as follows:

13.(1) A draft order or judgment that could have been made by the Ontario Court
(Superior Court of Justice) under thisAct, under any other Act dealing with charitable
matters or in the exercise of its inherent jurisdiction in charitable matters, shall be
deemed to be an order or judgment of that court if the following personsgive awritten
consent to itsterms:

1. The Public Guardian and Trustee.

2. Every other person who would have been required to be served in a

proceeding to obtain the order or judgment.

(2) In the case of the Public Guardian and Trustee, the consent shall be sealed.
(3) The terms of the draft order or judgment take effect when it isfiled with the
Ontario Court (Superior Court of Justice).

C. Dutiesof Directors Concerning Special Purpose Charitable Trusts
and Liability for Breach of Trust

(1) What isa Special Purpose Charitable Trust?

While there is continued debate concerning the issue of whether directors of
charities are, or should be, considered to be trustees of the general assets of a
charitable corporation, there appears to be little disagreement over the propo-
sition that where a charitable corporation holdsrestricted trust funds or endow-
ment funds, the corporation itself and its directors are trustees in relation to
those assets. While it is beyond the scope of this article to review the subject
of restricted trust fundsin any detail, it isimportant to mention some common
situations in which directors may unwittingly find themselves to be in a
situation of breach of trust.22

Inthe most general terms, aspecial purpose charitable trust is property held by
a charity for a specific purpose within its charitable mandate. While unre-
stricted gifts are beneficially owned by a charity for its general charitable
purposes, a special purpose trust is held by the charity and its directors for the
stated purposes of the trust and is not owned beneficially by the charity. Asa
result, the directors must apply the gift to the purpose for which it was given
and for no other purpose. It should be noted that special purpose charitable
trusts are also commonly referred to as “endowment funds”, “restricted funds’
and “special purpose funds’.
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It isimportant to realize that not all conditions placed on gifts by donors will
turn the gift into a special purpose trust or another type of restricted gift. For
example, most lawyers are familiar with the term “precatory trust”, where a
donor merely expresses his or her wish that a gift be used for a particular
purpose, creating a moral, not a legal obligation on the charity and its board.
In that case, there can be no breach of trust by the directors. Second, not all
fundraising appeals undertaken by a charity that mentions a purpose will
necessarily constitute the funds raised as a special purpose charitable trust at
law. Careful analysis of each fact situation must be undertaken to determine
whether the restriction is sufficient to constitute a special purpose charitable
trust since, if it is not, then there is probably no breach of trust.

(2) Dutiesof Directorsin Relation to a Special Purpose Charitable Trust
Theoverriding duty of directorswith regard to special purpose charitabletrusts
held by the charity isto carry out the restrictions attached to the special purpose
charitable trust. If the directors fail to do so, they will bein breach of trust and
may be personally liable for any loss occasioned by the breach of trust.

Directors also have other duties arising out of their fiduciary obligations. They
must ensure that donor-restricted charitable gifts which are not to be used for
immediate purposes are properly invested. Directors are required to invest the
property in accordance with the document by which the special purpose trust
iscreated (if any terms are expressed therein) and if the document is silent, in
accordance with the letters patent of the charity and if the letters patent are
silent, then in accordance with the Trustee Act.23 Note that if the document
creating the restricted gift contains investment powers, the directors must
comply with the terms of that document since failure to do so could expose the
directors to liability for breach of trust and for any loss occasioned from the
particular investment made by the directors.

Directorsarealso under the usual duty to protect and conservethetrust property
under their administration. This may also be interpreted as imposing a duty on
directors of a charity to protect special purpose charitable trusts from seizure
by creditors of the charity.

All directors of a charity are obliged to keep proper books of accounts with
respect to the affairs of the charity, including donor-restricted charitable trust
funds.24 Regulation 4/01 under the Charities Accounting Act now permits
trustees (and directors) to combine property received by the trustee for a
restricted or special purpose with other property received by the trustee for
another restricted purpose and to hold the combined property in one account
in afinancial institution or invest it asif it were single property, provided that
al gains, losses, income and expenses are allocated rateably, on a fair and
reasonable basis to the individual properties in accordance with generally
accepted accounting principles and provided further that the trustee complies
with the strict record-keeping requirements set forth in the regulations.
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Finally, directors of acharity that holds special purposetrust funds have a duty
to apply for a court order to impose either a cy-pres or administrative scheme
where they determine that the charitable purposes cannot be accomplished
without departing from the terms of the trust.

(3) Consequencesto the Directors of a Finding of a Breach of Trust

Where a charity failsto comply with the terms of a special purpose charitable
trust, then all of the directors of the charity will be in breach of trust and are
jointly and severally liable for the full amount of any loss suffered by the
charity as a result of the failure to comply with the terms of the trust. This
means that each director is personally responsible for the full amount of the
loss and may be held accountable as such.

If donor-restricted charitable funds have been misapplied or depleted, it may
be possible to replace the funds and if so, this should be done as quickly as
possible, together with any accrued interest.

Terrance S. Carter cites the following useful examples of situations where
courts have found that a breach of trust by directors or trustees has occurred
for failure to observe the terms of special purpose charitable trusts:25

e A charity diverting afund intended for one charitable program for usein
another charitable program. For example, a charity using monies from
an estate that was intended by the testator to help the poor in one parish
by diverting those monies to help the poor in another parish.

e A charity withholding afund and not having it applied to the purpose for
which it was intended by the donor.

e The trustees of a charity concealing the existence of a charitable trust
fund by not communicating its existence to the persons or groups intended
to benefit from it.

e A charity placing fundsinto a perpetual endowment fund when all of the
funds were intended by the donor to be expended in the short term in
support of a particular operational program of the charity.

e A charity mixing its funds with another charity and then applying the
combined funds for the purposes of the other charity.

e A charity encroaching upon the capital of an endowment fund that was
intended by the donor to be held in perpetuity.

e A church that had received land in trust to further a particular doctrina
statement subsequently using the land for the benefit of individuals
adhering to a different doctrinal statement.

e A charity borrowing moniesfrom adonor-restricted charitable trust fund
notwithstanding that there was a bona fide intent to repay those monies
together with interest.
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e A charity using surplus funds from a public fundraising appeal for
different charitable purposes from those communicated in the public
appeal without first obtaining court authorization.

Themost common way for abreach of trust to becomea* problem” for directors
isthrough a public complaint under either of Sections 6 or 10 of the Charities
Accounting Act. Section 6 provides a means for donors to make a complaint
about the fundraising practices of a charity by delivering a written complaint
to any judge of the Superior Court of Justice. The judge may then order an
investigation by the Public Guardian and Trustee. It isinteresting to note that
Section 6(1) provides as follows:

Any person may complain as to the manner in which a person or organization
has solicited or procured funds by way of a contribution or gift from the public
for any purpose, or as to the manner in which any such funds have been dealt
with or disposed of. [emphasis added]

Section 10(1) provides a mechanism whereby two or more people can allege a
breach of trust involving a charitable purpose and may apply to the Superior
Court of Justice for an order or direction as the Court considersjust, including
an order for an investigation by the Office of the Public Guardian and Trustee.
If an investigation ensues, it could eventually lead to a demand for a formal
passing of accountshby the charity under Section 3 of the Act. It could also result
in an order under Section 4(d) to enforce donor restrictions or in a demand for
payment by the directors of the amount of the loss occasioned by the breach of
trust.

4. Indemnification and | nsurance
A. Incorporating Statutes

Section 93 of the Canada Corporations Act26 provides for the indemnification
of directors by the corporation where consent to such indemnification has been
given by the members of the corporation. Under this section, acorporation may
indemnify a director against all costs and expenses incurred in any law suit
brought against the director for any act done or permitted to be done by the
director while in office unless it is caused by the director's wilful neglect or
default. Section 80 of the Ontario Corporations Act2? provides a similar form
of indemnification except that the Act has been amended to provide under
Section 133 (2.1) that “...sections 80 [indemnification] and 96.1 [exemption
from audit] do not apply to a corporation referred to in subsection 1(2) of the
Charities Accounting Act”. In other words, charities incorporated in Ontario
do not have authority under their incorporating statute to indemnify their
directors.

The Canada Corporations Act is silent on the matter of directors and officers
liability insurance but it is presumed to be within the corporation's powers
under the Act to provide for such liability protection for its directors. But in
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Ontario, Section 283(5) of the Corporations Act specifically authorizes the
purchase of insurance by providing as follows:

283(5) Subject to subsection (6), a corporation may purchase and maintain insurance
for adirector or officer of the corporation against any liability incurred by the director
or officer, in the capacity asadirector or officer of the corporation, except where the
liability relatesto the person's failure to act honestly and in good faith with aview to
the best interests of the corporation.

Again, the Corporations Act was amended in Subsection 283(6) to prevent a
charitable corporation from purchasing directors' and officers' liability insur-
ance unless the charity either:

(@) obtains acourt order authorizing the purchase; or

(b) complies with the Charities Accounting Act or a regulation made
under that act that permits the purchase.

B. Charities Accounting Act and Regulations

Theresult of the above provisionsisthat until the advent of Ontario Regulation
4.01 under the Charities Accounting Act in 2001:

(i)  not-for-profit corporations (federally and provincially) that were non-
charities had statutory authority to indemnify their directors and to
purchase and maintain directors and officers liability insurance;

But:

(i) not-for profit corporations that were also “charitable” and incorpo-
rated in Ontario had no authority to indemnify their directors and to
purchase and maintain directors and officers liability insurance with-
out a court order.

In practical terms, of course, most charities continued to purchase and maintain
directors' and officers' liability insurance and most bylaws of not-for-profit
corporationsin Ontario still contained an indemnification provision asamatter
of course.

It is worth noting that well before the above amendments to the Corporations
Act which prohibit charities from indemnifying their directors or purchasing
insurance, the Public Guardian and Trustee took the position that charities
should not pay premiums on behalf of directors for directors and officers
liability insurance coverage without obtaining acourt order. The Public Guard-
ian and Trustee took the same position with respect to indemnity by a corpo-
ration even without directors and officers' liability insurance in place. The
rationale of that Office wasthat (and of course continues to be) since directors
of charities cannot be remunerated for services (since they are considered to
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be trustees), it isinappropriate for charitable funds to be used for this form of
protection.

Given the fact that it is relatively new, we will now reproduce Ontario
Regulation 4/01 under the Charities Accounting Act in full since, as readers
will note, boards of directors are required to comply with certain restrictions
and to consider a number of factors before giving an indemnity or purchasing
insurance:

2.()

@)

©)

(4)
©)

(6)

v

(®)
9)

In the circumstances and subject to the restrictions set out in this section, an
executor or trustee and, if the executor or trusteeisacorporation, each director
or officer of the corporation may be indemnified for personal liability arising
from their acts or omissions in performing their duties as executor, trustee,
director or officer.

An executor, trustee, director or officer cannot beindemnified for liability that
relates to their failure to act honestly and in good faith in performing their
duties.

In the circumstances and subject to the restriction set out in this section,
insurance may be purchased to indemnify the executor, trustee, director or
officer for the personal liability described in subsection (1).

Thetermsof theindemnity or insurance policy must not impair aperson'sright
to bring an action against the executor, trustee, directors or officer.

The executor or trustee or, if the executor or trustee isa corporation, the board
of directors of the corporation shall consider the following factors before
giving an indemnity or purchasing insurance:

1. Thedegree of risk to which the executor, trustee, director or officer isor
may be exposed.

2. Whether, in practice, the risk cannot be eliminated or significantly
reduced by means other than indemnity or insurance.

3. Whether the amount or cost of the insurance is reasonable in relation to
the risk.

4. Whether the cost of the insurance is reasonable in relation to the revenue
available to the executor or trustee.

5. Whether it advances the administration and management of the property
to give the indemnity or purchase the insurance.

The purchase of insurance must not, at the same time of the purchase, unduly
impair the carrying out of the religious, educational, charitable or public
purpose for which the executor or trustee holds the property.

No indemnity shall be paid or insurance purchased if doing so would resultin
the amount of the debts and liabilities exceeding the value of the property or,
if the executor or trustee is a corporation, render the corporation insol vent.

The indemnity may be paid or the insurance purchased from the property to
which the personal liability relates and not from any other charitable property.
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If the executor, trustee, director or officer is deceased, the indemnity or the

proceeds of the insurance may be paid to his or her estate.
A few comments are in order. First, the practice of providing a general
authorization to indemnify in the bylaws of charitable corporations may no
longer be acceptable given the mandatory criteria which must be considered
before the corporation agrees to indemnify or purchase insurance on behalf of
its directors. Second, in practical terms, the mandatory criteria which must be
considered will be very difficult for both charities and those advising charities
to weigh when assessing whether insurance should be obtained — surely the
conclusion that most charitieswill reach isthat theinsurance should be purchased,
the risks of liability being somewhat unfathomable in the best of cases.

Finally, it is important to keep in mind that while a general indemnification
may be of some comfort, its usefulnessis limited since a general indemnifica-
tion depends on the financial ability of the corporation to satisfy theindemnity.
For those not-for-profit organizations that have limited resources, it will likely
be impossible to satisfy an indemnity. Of course, the most common way of
providing financial protection to directors and officersisthrough the purchase
by the organization of directors and officers' liability insurance but it is
important to realize that the liability insurance protection for directors and
officers of not-for-profit organizations may not afford directors the protection
that they intend since most policies contain a number of exclusionary clauses.
For example, liability insurance does not cover directors for certain liabilities
imposed by legislation, such as liability for failure to remit taxes, CPP or Ul
for employees or for remitting GST.

The best way of minimizing liability isfor directorsto exercise the appropriate
degree of care and diligence in the performance of their duties.

5. DutiesImposed at Common Law
A. Overall Responsibility of a Board

The board of directors has the sole responsibility for the effective management
of the corporation that it serves. The board is fundamentally responsible for
defining the organization's mission and for accomplishing its objectives. As
such, the board has a duty to comply with the organization's objectsin carrying
out the corporation's mandate, to be responsible for senior staff, to provide
guidance and policy development and to be knowledgeable about the business
and financial affairs of the organization. As discussed earlier, where the
corporation isalso acharity, the board also has a heightened duty of carein the
protection of the organization's charitable property.28 The Ontario Public
Guardian and Trustee has referred to the board's duty of care in relation to
charitable property as follows:

Directors and trustees must handle the charity's property with the care, skill and
diligence that a prudent person would use. They must treat the charity's property the
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way a careful person would treat their own property. They must always protect the
charity's property from undue risk of loss and must ensure that no excessive admin-
istrative expenses are incurred.?®

Asdiscussed earlier, wheredirectorsfall short of the prescribed duty of careinrelation
to charitable property, they may be found liable for breach of trust. Assuch, the board
should play an active role in managing its assets, including: (a) making sure that it
has a comprehensive investment policy in place; (b) being aware of the terms of any
special purpose trust fund and complying with those terms; and (c) actively oversee-
ing the organization's fundraising program so that it is aware of the fundraising
methods being employed by staff or professional fundraisers.

We should also mention the potential trap of the “ex-officio” director. Many
organizations have ex-officio directors, i.e., individuals who sit on a board of
directors as a matter of right by virtue of holding some other office. Some
ex-officio directors are specified to be voting and some are nonvoting. In order
to avoid such adirector being considered afull director (with all of the attendant
duties and potential liabilities), it is very important for the bylaws of the
organization to specifically state that such adirector is“nonvoting”. The same
applies in some organizations with regard to advisory boards. In one charity,
the advisory board consisted of the founders of the organization and to all
intents and purposes, the advisory board functioned as the board of directors,
with the “real” board of directors functioning in an advisory capacity to the
named advisory board (the reason it was set up thisway was so that thefounders
could be paid for their services). In my view, in a situation such as this, the
members of the advisory board may have exposure to liability since they were
acting as the directors of the organization (the real board having abdicated its
responsibility).

| would recommend that organizations devel op their own statement of individ-
ual board member's responsibilities (which serves to clarify expectations for
board members). However, this article will limit its review to the underlying
common law duties of directors which form the basis of any statement of
responsibilities.

B. Directorsas Fiduciaries and Resulting Duties

It has been settled law for some time that the position of adirector with respect
to the corporation isthat of afiduciary. (A fiduciary isaperson having aduty,
created by his or her undertaking, to act primarily for another person's benefit.
It is a relationship that involves good faith, trust and special confidences.)
There is no doubt that directors of nonprofit corporations are fiduciaries and
are subject to the same common law fiduciary obligations as directors of
business corporationsgenerally. This meansthat the same standards of honesty
and loyalty to the corporation must prevail in the exercise of adirector's powers
and discretion. It also means that a director must act in good faith and in the
best interests of the corporation, always disclosing the entire truth in his or her
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dealings with the corporation and avoiding a conflict of interest. Asaresult of
the fiduciary duty, a director must subordinate personal interests to the best
interests of the corporation. All of adirector's duties spring from the fiduciary
relationship of a director to the corporation. These other duties may be sum-
marized as follows:

(i) Duty of Honesty and Loyalty

Probably the most fundamental duty of afiduciary is honesty. A director must
disclose the entire truth in his or her dealings as a director and must act with
loyalty at all times.

(i) Duty of Diligence

A director has a duty of diligence in the management of the affairs of the
corporation. A director must attend meetings and become as fully informed as
possible regarding all aspects of the corporation, including any issues that
affect the corporation. While there is no legal obligation to attend board
meetings, consistent failure to do so would probably be a breach of adirector's
duty of diligence.

(iii) Duty to Avoid Conflict of Interest

A director must have undivided loyalty to the corporation. Directors should not
put themselves in a position which would create a conflict between their duty
to act in the best interests of the corporation and their personal interest. In
general terms this means that a director should not have any personal interest
in any proposed contracts with the organization. In addition to a duty to avoid
conflicts of interest, a director must not take personal advantage of opportuni-
ties that arise because of the association with the corporation.

There has been discussion with respect to whether this duty ismore prohibitive
than is necessary and whether or not it is feasible to prohibit directors from
having any conflict of interest.30 Many provinces allow for a director to
participate in a contract or a proposed contract with the corporation if the
director discloses the conflict of interest. For example, in Ontario, if adirector
declares his or her interest in the contract and the director's interest in the
contract is confirmed by a majority of the votes cast at a general meeting of
the members duly called for that purpose, the director will not be accountable
to the corporation or to any of its members for any profit realized.31 A similar
provision is found in the Canada Corporations Act.32

(iv) Duty to Comply with Letters Patent and Bylaws

Every director of acorporation isunder aduty to comply with the objects stated
in the L etters Patent and the Bylaws. A director isonly protected from liability
when he or sheisacting in accordance with the applicable standard of care and
when acting within the authority granted by the corporation. When directors
act beyond the scope of the authority set out in the corporation's objects, a
director may be found personally liable.
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(v) Delegation by Directors

Directors are, of course, entitled to delegate some of their responsibilities to
committees, officers, or members of the corporation. In those cases, prudence
suggests that the directors maintain a supervisory function with respect to the
delegated tasks since the fact of delegation alone will not automatically relieve
the directors from responsibility. It must always be remembered that directors
are ultimately responsible for the overall management of the organization.

6. Statutory Dutiesand Liabilities

Various provincial and federal statutes impose personal liability on directors
and officers of not-for-profit corporationsin specific circumstances. In general
the common statutory duties arise in relation to employees, reporting require-
ments, taxation and environmental regulations. Outlined below are some ex-
amples of statutory provisions under which directors or officers may be found
liable. Thisis by no means an exhaustive list but provides a general idea of
some of the more common areas of statutory liability. Depending on the
particular activities of the organization and the province in which it carries on
activities, it would be advisable to consult a solicitor to determine if there are
any other areas of statutory liability affecting the directors.

A. Employees

(i) Wages

Many directors and would-be directors of not-for-profit corporations are not
aware that they can be personally liable for debts to employees who have

performed services for the corporation. For example, section 99 of the Canada
Corporations Act provides as follows:

The directors of the company are jointly and severally liable to the clerks, labourers,
servants and apprentices thereof, for al debts not exceeding six months wages due
for services performed for the company while they are directors respectively.*

There are anumber of limitationsto thisliability: the services must have been
performed during the directorship and a director is not liable unless (i) the
corporation has been sued for the debt within six months after it became due
and the empl oyees have been unable to collect from the corporation; or (ii) the
corporation has gone into liquidation, been wound up or declared bankrupt. In
addition, directors must be sued for the debt while they are still directors or
within one year after they cease to be directors.34

The Ontario Corporations Act imposes asimilar liability on directors. Section
81(1) provides:

The directors of a company are jointly and severally liable to the employees,
apprentices and other wage earners thereof for all debts due while they are directors
for services performed for the company, not exceeding six months wages, and for the
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vacation pay accrued for not more than twelve months under the Employment
Standards Act or any predecessor thereof and the regul ations thereunder or under any
collective agreement made by the company.*

Itisof notethat unlike the federal legislation, the Ontario Act includes vacation
pay. The Ontario Act also provides limitations for an action against a director.
It provides that the director will not be liable unless the corporation has been
sued for the debt within six months after it became due and execution on the
judgment has been returned unsatisfied in whole or in part, or the company has
goneinto liquidation or has made an authorized assignment into bankruptcy or
a Receiving Order under the Bankruptcy Act has been made against it and the
claim has been fully filed and proved. In addition, the suit must be instigated
while the person is adirector or within six months after he or she ceases to be
adirector.36

(ii) Source Deductions

One of the most glaring areas of potential liability for directorsis the liability
imposed upon directorsfor the corporation'sfailureto remit federal taxesunder
subsection 227.1(1) of the Income Tax Act.37 That subsection states:

227.1(1) Where acorporation has failed to deduct or withhold an amount as required
by subsection 135(3) or section 153 or 215, hasfailed to remit such an amount or has
failed to pay an amount of tax for ataxation year as required under Part V11 or VIII,
the directors of the corporation at the time the corporation was required to deduct,
withhold or remit or pay the amount arejointly and severally liable, together with the
corporation, to pay that amount and interest or penalties relating thereto.

This section addresses source deductions in respect of wages, commission or
remuneration paid to employees as well as withholding taxes. Directors must
ensure that proper deductions are made from staff salaries.

Subsection 227.1(3) of the Income Tax Act does allow a director a defence:

227.1(3) A director isnot liable for afailure under subsection (1) where the director
exercised thedegree of care, diligence and skill to prevent thefailurethat areasonably
prudent person would have exercised in comparabl e circumstances.

Therefore, if the director hastaken some positive action to ensure that controls
arein place, such as establishing a payroll trust account, then the director will
have exercised due diligence and may escape any personal liability. Similarly,
directors may be found to have exercised due diligence by requiring the
treasurer or CEO to report on a monthly basis to the board that all required
remittances have been made to the government.

The issue of liability of directors of nonprofit corporations under Subsection
227.1(1) was considered by the Federal Court of Appeal in Wheeliker v.
Canada.38 At trial, O'Connor T.C.J. found as a matter of fact that the nonprofit
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corporation at issue had failed to remit federal taxes owing. In determining
whether the directors were liable under Subsection 227.1(1) or whether they
had met the standard of care imposed by Subsection 227.1(3), the Court held
that the standard demanded of volunteer directors of nonprofit corporation
under section 227.1 “should not be as rigorous as the standard applied to
directors of normal corporationsrun for profit”. Applying thislower standard,
O'Connor T.C.J. found that the directors had met the standard and were not
liable. The Federal Court of Appeal overturned this decision, rejecting the
notion of adifferent, lower standard of care applying to directors of nonprofit
corporations. The Court found the six volunteer directors of the nonprofit
corporation personally liable for the organization's failure to remit source
deductions from the employees wages.

Directors should also ensure that the corporation treats those who provide
servicesto the organization as employees where appropriate. It should be noted
that with more organizations hiring independent contractors to perform serv-
ices, directors should ensure that they are protected against a claim that the
independent contractor isin fact an employee and the organization has failed
to deduct taxes. In several recent cases, the courts have found nonprofit
organizations liable for unpaid source deductions, plus interest and penalties
for employees whom the organizations had improperly characterized as inde-
pendent contractors.3® Directors are potentially liable under section 227.1 of
the Income Tax Act in the event that the corporation isunableto satisfy the debt
owed to Her Majesty for unpaid source deductions in these types of circum-
stances.

The federal Employment Insurance Act40 is another source of potential liabil-
ity for directors. Every employer paying remuneration to a person employed
in insurable employment must deduct insurance premiums in an amount
prescribed by the Act for any week or weeks in respect of which remuneration
ispaid and must remit such amount to the Receiver General in the manner set
out in the Act. The Act imposes, in Section 39, penalties on employers who
commit certain offences and also a penalty on any officer, director or agent
who has “directed, authorized, assented to, acquiesced in or participated in the
improper act”. In addition, Section 46.1 provides that, if an administrative
penalty is assessed against a corporation, the directors at the time of the
improper act or omission are jointly and severally liable to pay the penalty if
they did not exercise the degree of care, diligence and skill of a reasonably
prudent person to prevent the breach.

Similarly, under the Canada Pension Plan Act,4l every employer paying
remuneration to an employee for pensionable employment must deduct Canada
Pension Plan contributions with each payment of remuneration in an amount
prescribed by the Act, and must remit such amounts to the Receiver General.
Section 21.1 of the Act extends liability for failure to deduct or remit the
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prescribed amounts to the directors of a corporation that has failed to comply
with this requirement.

With respect to both the Canada Pension Plan Act and the Employment
Insurance Act the same statutory defence under section 227.1(3) of the Income
Tax Act is available to the directors where they have exercised the degree of
care, diligence and skill to prevent the failureto remit that areasonably prudent
person would have exercised in comparable circumstances.

B. Incorporating Legislation

There is a wide range of reporting requirements in the statutes governing
nonshare corporations, such as filing annual summaries or special returns.
While ensuring that all reporting requirements are met may not seem to be
something that directors should be concerned about, ultimately the board is
responsible for the actions and omissions of the organization. Failure to file
the requisite information with the appropriate ministry or government depart-
ment can lead to personal liability for any and all directors asthereisgenerally
no limitation or possible defence for the director who permitted, or acquiesced
in permitting, a breach to occur.

For example, section 114.2(5) of the Canada Corporations Act provides that
if acorporation or officer isrequired to file any report, return, bylaw or other
document with the Department of Industry and the corporation or officer
defaults in such filing, the Minister may require the corporation or officer to
make a report upon any subject connected with its default and any director or
officer who knowingly authorizes or permits adefault in providing such report
is guilty of an offence and may be liable for a penalty of up to $50 per day
while such default continues.

Liability may also be imposed if a director knowingly and wilfully permits a
federally incorporated corporation to default in its obligation to file annual
returns with the Department of Industry. Section 133(3) of the Act provides
that a director may be liable for a penalty of up to $100 per day while such
default continues. Under section 150(2), one finds one of the more onerous
provisions of directors' liability: if all or some of the directors are aware of the
corporation's default or failure to comply with the provisions of section 133
(filing of annual returns) or if the corporation failsfor two or more consecutive
years to hold an annual meeting of its members, the directors may be held
personally liable for costs incurred in the winding-up of the corporation
pursuant to a court order under the Winding-Up and Restructuring Act.

The Ontario Corporations Act setsout similar penaltiesfor failuretofileannual
reports, special notices, or other information which the Ministry requires. In
addition, in Ontario failing to file anoticein the Ontario Gazette may result in
personal liability.
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The Ontario Act al so setsout anumber of offenceswhich can occur with respect
to the organization's records and membership access to minute books. Section
304 makesit an offenceif any director, officer or employeefailsto keep records
of proceedings, documents and registers, books of account and accounting
records at the head office of the corporation or at another authorized location
so that they may be opened to inspection during business hours. Under section
305, any person who fails to permit a person entitled thereto to inspect the
minutes, documents or registers of the corporation and to take extracts there-
from may beliable to afine of not more than $200. If adirector or officer fails
to provide or acquiesces in failing to provide a list of members to a person
entitled thereto, under section 307 he or she may be liable to a fine of up to
$1000.

Although there are few provisions in the statutes governing corporations that
provide for imprisonment, one should note that if the director or officer does
or assists in doing something that is criminal in nature, there may be conse-
guencesunder the statute. For exampl e, Section 303 of the Ontario Act provides
that if adirector or officer makes or assists in the making of an untrue entry in
the minute book of the corporation or in any of the accounting or other records
of the corporation as prescribed by that section, he or she may be liable to a
fine of up to $1000 or imprisonment for up to three months or both.

Both the Canada Corporations Act and the Ontario Corporations Act contain
general offence provisionsfor the breach of any of the provisions set out in the
legislation and for which no express penalty has been described. For example,
Section 149 of the Canada Corporations Act provides:

Every one who, being a director, manager or officer of a company, or acting on its
behalf, commits any act contrary to the provisions of this Part, or fails or neglects to
comply with any such provision, is, if no penalty for such act, failure or neglect is
expressly provided by this Part, liable, on summary conviction, to afine of not more
than one thousand dollars, or to imprisonment for not more than one year, or to both,
but no proceeding shall be taken under this section without the consent in writing of
the Minister.

The Ontario Corporations Act has a similar provision, however it is not a
summary conviction offence, the Minister's consent is not required and the
penalty is limited to $200.42

In Ontario, directors should also be aware of the Corporations | nformation Act
which, in section 14(1) imposes liability on directors or other persons who
make false or misleading statements in any documentation required under the
Act. It also contains a general offence provision which provides that where a
corporation isguilty of contravening the Act or regulations, every director and
officer isalso guilty of the offence and if the corporation is an extra-provincial
corporation, every person acting as its representative in Ontario is guilty of an
offence and on conviction isliable to a fine of not more than $2,000.43
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C. Taxation

In addition to the potential liability for taxes and source deductionsin relation
toemployees, directorsand officerscould beliablefor criminal sanctionsunder
sections 238 and 239 of the Income Tax Act.#4 Both registered charities and
nonprofit corporations are exempt from tax under Part 1 of the Income Tax Act;
however, they are not exempt from the reporting and compliance requirements
set out inthe Act. The penaltiesimposed for failure to abide by these provisions
are steep: a registered charity could lose its charitable status or directors and
officers could be liable for criminal sanctions.

In addition to liability imposed on directors under the Income Tax Act, the
Excise Tax Act4> has several provisionswhichimposejoint and several liability
on directors personally for failing to comply with the Act. As a general
proposition, nonprofit corporations are required to pay GST on most acquisi-
tions of goods and services (and certain charities and nonprofit corporations
areentitled to arebate of GST paid by them equal to the prescribed percentages
set out in the Public Service Body Rebate (GST) Regulations which varies
between 50 per cent and 83 per cent. In addition, nonprofit corporations may
be required to collect and remit GST on goods and services provided by them
to the public.

One of the most common mistakes made by directors of not-for-profit organi-
zations is failing to collect and remit GST on membership dues. Whether or
not GST is payable depends in part on whether there is a material benefit
enjoyed by members as a result of their membership in the corporation. For
example, a mere entitlement to receive a newsletter or other fringe benefit is
not sufficient to make memberships subject to GST.

Section 323 of the Excise Tax Act imposes liability on directors of corporations
that fail to remit “net tax” as required by subsection 228(2) of the Excise Tax
Act. The limitation on claims expires within two years after the person ceases
to beadirector and the defence of duediligenceisavailablein amanner similar
to that under the Income Tax Act.

D. Environment

Although liability for failure to comply with environmental protection legisla-
tion is, for the most part, more of a concern only for directors in the business
world, directors of not-for-profit organizations should also be aware of the
potential liability in this area.

By way of example, directors need to be wary of potential liability in the event
that the organization receives a gift of real property from adonor. There are a
number of guidelines that the organization and its directors should follow. In
essence, when an organization receives a gift of real property, it should carry
out all of the usual searches that would be carried out in any purchase of real
property. But in addition, it is important that the organization carry out an
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environmental assessment, which may include an environmental audit, and
accept the property only if (a) it contains no toxic substances, or (b) that the
toxicsareremoved. If there aretoxicsonthe property, the organization assumes
liability for them. Directors should ensure that all of these searches and
assessments are carried out prior to the organization taking title in order to
ensure that they have carried out due diligence to the best of their ability and
have met the standard of care that is expected in the particular situation.

It should be noted that under the Canadian Environmental Protection Act,
1999,46 directors can be prosecuted even when the corporation itself is not
being prosecuted. The statute imposes avariety of obligations and providesfor
fines of up to $1 million. Similarly, the Ontario Environmental Protection
Act4’ requires that directors take reasonable care to prevent the unlawful
discharge of contaminants into the natural environment. Section 194 of the
Ontario Environmental Protection Act provides:

Every director or officer of a corporation that engages in an activity that may result
in the discharge of a contaminant into the natural environment contrary to this Act
or the regulations has a duty to take all reasonable care to prevent the corporation
from causing or permitting such unlawful discharge.

E. Occupational Health and Safety Legislation

The Ontario Occupational Health and Safety Act48 is treated by the courts as
public welfare legislation, violations of which are to be treated as offences of
strict liability. The Act imposes on directors and officers apositive duty to take
all reasonable care to ensure that the corporation complies with the Act, its
regulations and any orders made thereunder. Under the Act and regulations, a
corporation is required, among other things, to ensure the safety of a plant
including providing prescribed and functioning safety equipment to workers,
and carrying out the prescribed safety procedures. Failure to perform these
statutory duties can expose a director to afine of up to $25,000 and up to one
year in prison.49

7.  Summary

Given the legal risks assumed by directors in the voluntary sector, it is very
important for directors to be aware of the laws and regulations affecting the
organization and their own duties and potential liability within that legal
framework. In addition, directors must be familiar with the internal regulating
documents of the organization (bylaws, | etters patent) and should take an active
role in developing director responsibility statements, policies (such as conflict
of interest policies or investment policies) and a legal risk management ap-
proach to the operations and activities of the organization (including fundrais-

ing).
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