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Introduction

There are a number of significant concerns and difficulties with the existing
regulatory framework governing charities at the federal level in Canada. There
is a lack of transparency and accountability in the process for registration.
Decisions by the Charities Division are not regularly reported or widely
understood and appeals to the courts are rare. The result is that decisions over
entitlement to charitable status are essentially unreviewable and there is no
mechanism to ensure consistency and fairness in the administration of access
to this important tax expenditure. Further, the Charities Division does not have
any effective enforcement mechanism for requiring charities to observe the
requirements of the Income Tax Act (ITA), apart from the draconian decision
to deregister the charity. Clearly, significant reforms to address these difficul-
ties are needed.

A. Recent Proposals for Reform
(i) The Ontario Law Reform Commission (OLRC)

While the Ontario Law Reform Commission’s 1996 Report on the Law of
Charities! did not propose extensive regulatory changes at the federal level in
relation to charities, it did offer a careful, comprehensive and balanced analy-
sis. The Report concluded that the recent history of the federal government’s
involvement in the charitable sector has not been an entirely positive experi-
ence, suggesting that the sector requires some persuading that the government
can play a supportive role. The Commission stressed the need for greater
transparency in the federal administration of the charity sector. It recommended
that Revenue Canada, now the Canadian Customs and Revenue Agency (CCRA),

*This article has been developed from the monograph “Federal Regulation of Charities; A
Critical Assessment of Recent Proposals for Legislative and Regulatory Reform” (Toronto:
York University, 2000).
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publish an annual report summarizing the more important registration deci-
sions for the year and other important aspects of its oversight of the sector. It
concluded that, as the decision to register or deregister a charity is of general
public importance, it should be accompanied at the initial stages by greater
publicity. The Commission recommended that the existing appeal to the
Federal Court of Appeal be replaced by an appeal to the Tax Court of Canada.
It also recommended that provincial authorities and third parties be given a
right to participate in the decision-making process both at the administrative
level, i.e., while a matter is under consideration by the CCRA, and at the
judicial stages.

With respect to the question of what body should be vested with the authority
to decide which entities are charitable, the Report noted that it does not appear
possible to adopt the model of decision-making employed by the Charity
Commissioners in the United Kingdom:

The Charity Commissioners are a body whose origin and mandate sit squarely in
the law of trusts and whose tax-law functions are important but clearly secondary.
The Commissioners have a long and distinguished history and very rich experience
from which to draw. It does not appear possible, however, to adapt that particular
model of decision-making, as effective and sound as it is, to the Canadian context,
since it makes no sense delegating the tax-law registration and revocation decisions
to twelve different provincial and territorial authorities, where the trust-law respon-
sibilities currently are located. The Canadian situation is exactly comparable to
that in the United States, with exactly the same consequence. It is clear that reform
of the registration and revocation decision-making process, if it is to occur, must
occur entirely at the federal level. This approach runs the risk that the body of law
dealing with the issue of definition will be too oriented to tax-law considerations
and fiscal consequences. The risk is unavoidable but capable of being managed
effectively. Additionally, it runs the risk that there will be two or more definitions
of charity — provincial and federal — with the consequence that the sector will be
subject to two or more incongruent legal regimes. This risk can be largely avoided.?

However, while the Commission recommended against delegating authority
over tax registration to provincial authorities, it does not appear to have
expressly considered the possibility of a separate quasi-judicial agency at the
federal level with jurisdiction only over the tax status of charities.

The Commission also undertook a thorough and thoughtful analysis of the
common law definition of charity and the political purposes doctrine.3 It noted
that despite many calls for a statutory definition of charity, the common law
categories established originally in the British case of Pemsel v. Special
Commissioners of Income Tax, [1891] AC 531, had proven themselves to be
flexible and adaptable to changing circumstances. It also noted that any attempt
to codify a definition of charity would probably produce a great deal of
litigation as government, the charitable sector and the courts would necessarily
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have to work out the meaning of the statutory definition. Since the Commission
was of the view that the existing common law definition was functioning well,
it saw little basis for attempting to enact a new definition.

The Commission agreed with the basic premise of the political purposes
doctrine that there is a fundamental distinction between charitable purposes
and political purposes. However, it also pointed out that political activities that
are ancillary to a charitable purpose should properly be regarded as charitable;
considered in isolation, these activities are political in form and content, but
considered in their whole context they are merely a means of carrying on
charitable activity and are subordinate to bona fide charitable purposes. At the
same time, the Commission was critical of Revenue Canada’s approach to the
“ancillary and incidental” principle, particularly its rule that only 10 per cent
of a charitable organization’s resources can be devoted to political activities.
The Commission pointed out that this rule appeared overly rigid and inflexible
and that its application in certain cases would restrict ancillary or political
activities that should be permitted. It endorsed the American rules as a better
and fully optional quantitative approach, as using a “percentage of total
expenditures” test is clearer and easier to apply. If such an approach is adopted,
the Commission suggested that it would make sense for the /TA to be more
definitive and precise in the description of what is ancillary and/or incidental
and what is merely apparent political activity and therefore permitted without
restriction. The Commission recommended that stricter regulation of political
activity in the case of private foundations and laxer regulation of political
activities in the case of social welfare charities might be implemented. Partisan
and other unrelated political activity would remain prohibited in all cases.

(ii) The Drache Proposals

Following the publication of the OLRC Report, Arthur Drache produced a
working paper recommending significant changes, including a proposal for the
statutory enactment of a new definition of which organizations should issue
tax receipts for donations.* According to Drache, there is a pressing need for
a new definition of “charity”. In his view, the existing common law definition
fails to reflect our current societal values and also fails to respond to the fact
that the state is shrinking and government is looking to the nonprofit sector to
assume many of the tasks formerly performed in the public sector. However,
Drache’s concern is with “the art of the possible” not with “what might be
considered an ideal system”. He does not believe it is possible to redefine the
term charity “in an acceptable way for all purposes”. Therefore, in his view a
preferable approach is to abandon the term “charity” altogether as a primary
descriptive word under the ITA and to replace it with the term “public benefit
organization”. This term is advanced because it has “no common law legal
baggage and it ties in with international usage in many non-common-law
countries”.

The Philanthropist, Volume 15, No. 4 31



Surveying the international experience, Drache notes that the term “public
benefit organization” is commonly used in many Western European countries.
Yet, as he himself points out, this term is usually applied to organizations which
are tax exempt, not to organizations with the right to issue tax receipts for
donations. In Drache’s view, “there is no benefit in examining the legal and
tax minutiae” and it is more important to “focus on the common approach”.

Based on this analysis, Drache proposes that any organization, substantially all
the resources of which are devoted to “public benefit activities”, be entitled to
issue receipts for donations.5 “Public benefit activities” are defined as “actions
designed to promote activities or provide services which are intended to
improve the quality of life of the community or of a group within the commu-
nity”. The term “group within the community” is further defined as a group of
individuals who have in common “one or more characteristics including age,
nationality, race, ethnicity, country of origin, gender, marital status, sexual
orientation, residence in a geographic location including a province, munici-
pality or neighbourhood, a physical or mental disability, a physical or mental
illness or disadvantaged economic status...”. Just in case this definition is not
sufficiently broad, Drache then includes a list of 27 specific categories of
activities that are “deemed” to be of public benefit, including such matters as
“advocacy activities”, “the provision of legal advice to those who cannot afford
it”, the “promotion of values associated with the Canadian Charter of Rights
and Freedoms”, and “other activities within the spirit of or analogous to the
foregoing”.

Drache acknowledges that this would broaden significantly the range of orga-
nizations to which tax deductible donations can be made. However, he justifies
this on the basis that “the playing field will be leveled and people will vote
with their wallets”. The expansion of the definition can be viewed as an
“exercise in fiscal participatory democracy with a major increase in eligible
candidates...the widest possible spectrum of organizations should qualify to
issue receipts for donations which give tax relief”.6

Two general comments are in order here. First, Drache’s proposed definition
of “public benefit organization” would largely dissolve the distinction between
nonprofit organizations and charitable organizations under the ITA. This would
involve a major policy change which, far from reflecting international experi-
ence, is directly contrary to it. Most tax regimes make a fundamental distinction
between those organizations which are tax exempt and those which are entitled
to issue receipts to donors, with the second category being much more narrowly
defined than the first.

Second, far from reflecting an exercise in “participatory fiscal democracy” in
which taxpayers vote “with their wallets”, this proposal would have the
opposite effect. The granting of a tax deduction for a charitable donation is
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essentially a matching grant scheme in which the donor requires the state to
contribute an amount out of general tax revenues to match the amount that the
donor has contributed on an after-tax basis. The donor is voting with other
people’s wallets, not just with his or her own. Moreover, the taxpayers who are
being conscripted in the funding of the charity selected by the donor are never
given an opportunity to indicate whether they are in favour of providing funds
for this purpose. Indeed, they are never even informed that their tax dollars are
being devoted to this purpose. The existence of this charity and its funding are
unknown to the general taxpayer. Thus, it is difficult to see how such a process
could possibly be described as an exercise in “fiscal participatory democracy”.

(iii) The Broadbent Report

Following the 1997 federal election, in which the federal government had
campaigned on a promise to “work in partnership with the voluntary sector to
explore new models for overseeing and regulating registered charities and
enhancing their accountability to the public”,” a group of voluntary organiza-
tions appointed a six-member Panel on Accountability and Governance in the
Voluntary Sector, chaired by Ed Broadbent. The Panel released its final report,
Building on Strength: Improving Governance and Accountability in Canada’s
Voluntary Sector 8 in February of 1999.

The Report argues that there is a need to “modernize” access to the federal tax
system. Relying on the 1997 study by Arthur Drache,? the Report concludes
that “by most accounts” Revenue Canada tended to adopt a narrow or restrictive
approach to the interpretation of a charitable purpose, which is “as one would
expect of a tax-raising department”. Based on consultations that the Panel
conducted with the voluntary sector, there is a “consensus within the sector”
that the definition of charitable organization should be broadened. The only
sector members who do not share in this consensus are “a few lawyers firmly
rooted in the common law tradition”. The Panel concluded that the determina-
tion of which organizations get the full benefits of the federal tax system
“should be decided as public policy by legislatures, not by courts”.10 The Panel
stressed that it was not proposing to redefine the term “charity”. Rather, it
endorsed the “charity plus” model advocated by Arthur Drache in his 1997
paper.!! It proposed that a task force involving representatives of government
and the voluntary sector, “with the voluntary sector as a full and equal partner”,
be established to prepare a new statutory definition of those organizations
which would be eligible for tax credit status under the /TA.

The Report also recommended a new institutional framework for making
determinations as to which organizations would qualify under the new legisla-
tive definition. Although Revenue Canada would retain ultimate decision-mak-
ing authority, an independent agency, the Voluntary Sector Commission (VSC)
would be established to provide guidance to the Charities Division. The VSC
would supplement, rather than replace, the monitoring role of Revenue Canada,
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evaluating and making recommendations regarding registration for new appli-
cants. The Panel considered and rejected a proposal to transfer decision-mak-
ing authority over registration to an independent, quasi-judicial agency such
as the Charity Commission operating in England and Wales.

The Report envisaged that the VSC would report to Parliament through a
Minister and table an annual report in Parliament on its activities and outcome
and that it would be funded by the federal government. It would establish an
effective working relationship with the charitable sector by hiring a number of
key sector employees and by working collaboratively with the sector. The
agency would also work closely with Revenue Canada, as the VSC would only
have the authority to make recommendations with respect to registration, the
ultimate decision remaining with the Charities Division. In encouraging com-
pliance with federal laws and regulations, the agency would work co-opera-
tively with Revenue Canada in helping charitable organizations to meet
informational requirements and other regulations and to determine when to
hand over cases to Revenue Canada when compliance was not forthcoming.

The strengths of this proposal were thought to include the agency’s indepen-
dence and connection to both government and the sector and increased account-
ability in the regulatory framework leading to greater transparency and
consistency in the registration process and greater public confidence in the
sector. Public information and accessibility to knowledge about the charitable
sector and its regulation would increase as the agency would assume an active
advisory role similar to that of a Charity Commission, promoting better
administration of the sector and conducting remedial hands-on work in over-
coming problems. The built-up expertise with respect to the law of charities
would lead to respected decisions on registration which could acquire prece-
dential value and significantly reduce the uncertainty currently inherent in this
process.!2

The Broadbent Report also proposed an easing of the restrictions on political
advocacy by charities. While recommending that partisan activities should
continue to be forbidden, the Report noted that “the right of bearing public
witness on an issue affecting the very purpose of a charitable organization
should be affirmed”.!3 The Report recommended that rules governing advo-
cacy activity be clarified in ways that can be better understood, that militate
against arbitrary application and that cohere with the values of a healthy civil
society:

Policy dialogue and advocacy are often important aspects of charitable work and
contribute to a healthy democracy with active citizens who understand and are
willing to debate values and fundamental policy issues. Given that public policy
advocacy is closely linked to the core mission of many voluntary organizations, it
may seem strange to address issues of advocacy in the context of the regulation of
financial management. Advocacy is regulated, however, by limiting the amount of
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an organization’s resources that can be spent on it. Indeed, under the rules which
Revenue Canada must administer, the capacity of charities to engage in non-par-
tisan political activity is quite limited and has become even more restricted by the
recent decision of the Federal Court of Appeal in the Human Life International
case. In our view, the ten per cent rule is badly formulated, poorly understood and
potentially highly arbitrary in its application by Revenue Canada. An inappropriate
political burden is placed on tax officials.

The Broadbent Report concluded that the 10 per cent rule should be regarded
as an approximate standard only, as allocations under it are extremely difficult
for a registered organization to calculate or for Revenue Canada to measure:
“the important tests are that the rule not be applied in an arbitrary or unduly
restrictive manner”.14

(iv) The Joint Tables

In March of 1999, 14 Government Ministers and Secretaries of State and 22
representatives of voluntary organizations met and agreed to establish three
“Joint Tables” to pursue discussions on issues raised by the Broadbent Report.
The Joint Tables, were to address three areas: building a new relationship,
strengthening capacity, and improving the regulatory framework.!5 The objec-
tive of the Regulatory Framework Joint Table was to consider improvement to
the regulation, administration and accountability of charities and other non-
profit organizations, including the proposal to create a VSC.

On August 28, 1999, the Joint Tables released their Report, entitled Working
Together: A Government of Canada / Voluntary Sector Joint Initiative.16 The
Regulatory Framework Table considered a new framework for regulatory
oversight and presented three possible models: an Enhanced Revenue Canada
Charities Division, an Advisory Agency and a Quasi-Judicial Commission.
While the Table did not seek a full consensus on a preferred model, the Report
states that “there was widespread support among voluntary sector members of
the Table for moving regulatory oversight out of Revenue Canada”. On
balance, voluntary sector members of the Table tended to favour the establish-
ment of a quasi-judicial commission. A quasi-judicial commission was viewed
as the mode best situated to ensure public confidence in the sector. It was also
seen as the model best able to integrate the “compliance” and “nurturing”
functions which the sector representative on the Joint Tables argued should be
played by the regulator. However, the nurturing role that an advisory agency
could play and the opportunities it could offer for entering into partnerships
with other stakeholders, were seen as attractive by sector representatives.
Government members of the Joint Tables were reported to be of the view that
any of the three proposed models would work.

There was a general consensus over the need to provide for increased transpar-
ency surrounding the registration process, a greater effort to ensure compliance

The Philanthropist; Volume 15, No. 4 35



and a more accessible appeal process. The Joint Tables proposed that making
available information respecting the registration process (beyond that provided
for in the 1998 amendments to the /TA), be considered.

With respect to the issue of advocacy or political activity by charities, the Joint
Tables Report argued that the act of advocacy is an “essential part of democracy
and therefore intrinsically beneficial to the public”. After concluding that the
law lacks clarity in giving guidance on what constitutes political activities, the
Report recommended that section 149.1 of the Income Tax Act be amended to
permit advocacy by charities in particular instances. To this end, it proposed
that consideration should be given to clarifying, in the Income Tax Act, that a
charity may engage in both certain political activities and other forms of
advocacy provided that: the activities relate to the charity’s objects; there is a
reasonable expectation that they will contribute to the achievement of those
objects; the activities are nonpartisan; the activities do not constitute illegal
speech or involve other illegal acts; the activities are within the powers of the
organization’s directors and are not based on information that the group knows,
or ought to know, is inaccurate or misleading, and are based on fact and
reasoned argument. Such activities should be permitted as long as they “do not
predominate in the agency’s work”. With respect to the existing “10 per cent”
rule for political activities, the Joint Tables Report was of the view that “the
ten per cent ceiling allows far too narrow a scope as a general guildance”.17
However, it is not clear whether the Joint Tables were opposed to any alterna-
tive quantitative rule on political expenditures, although the Report stated that
there was “little merit” in quantitative limits on expenditures.

Finally, the Joint Tables Report recommended that nonprofit organizations that
do not primarily promote their members’ interests and that engage in advocacy
activities should receive “more public support than they do now”. The only
reasoning advanced in support of this proposal is that the cost of advocating
or lobbying by business is normally treated as an expense for the purpose of
corporate income tax, thus reducing the net cost of such activity substantially.
“In part to compensate for higher net costs”, the Table “submits for consider-
ation” a proposal that nonprofit advocacy groups that do not qualify for
registered charitable status be eligible for registration as a “deemed charity”,
resulting in similar or identical access to the tax system as is accorded to
registered charities. However, only certain types of advocacy activities would
be entitled to such favoured tax treatment. The list of preferred advocacy
activities set out is: promoting tolerance and understanding within the commu-
nity of groups enumerated in the Canadian Human Rights Code; promoting the
provisions of international conventions to which Canada has subscribed; pro-
moting tolerance and understanding between peoples of various nations; pro-
moting the culture, language and heritage of Canadians with origins in other
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countries; disseminating information about environmental issues and promot-
ing sustainable development; and promoting voluntarism and philanthropy.

(v) Summary

As this review indicates, there is a broad consensus about the need to provide
for a more transparent process for the registration and revocation decisions of
the Charities Division. There is also a consensus about the need to reform the
current appeals process and to provide for greater flexibility in the sanctions
available to the Division. There is a lesser consensus about whether the existing
responsibilities of the Charities Division in relation to registration and revoca-
tion decisions should be transferred to some other body. Similarly, there is no
consensus over whether the current definition of charitable purpose should be
modified to permit political or advocacy activities by charities, or whether
certain advocacy groups should be eligible for registration as “deemed chari-
ties”.

B. Analysis
(i) Establishing an Agency or Commission

The question of whether to establish specialized administrative tribunals to
deal with discrete issues of law or policy is one that has arisen in different areas
of the law. In his comprehensive review of the legal framework governing
charities in 1983, Neil Brooks identifies the following considerations as being
relevant in determining whether a specialized tribunal should have power to
adjudicate the question of whether a particular purpose is charitable:

1.  Whether the method of reasoning adopted by, and the institutional
characteristics of, the courts are well-suited to resolving the kind of
questions raised in the adjudication of cases involving the definition
of charity.

2.  Whether prevailing political doctrine should be considered in the
detailed rule-making. The courts tend to be more insulated from
prevailing political doctrine than administrative tribunals. Judges are,
for example, appointed for life and thus do not need to be concerned
about the favour of dominant politicians... .

3. Whether judges are likely to be sympathetic to the broad social purpose
to be achieved...The question here is whether judges have revealed
any systematic biases that should disqualify them from determining
whether particular purposes are charitable.

4.  Whether the pretrial procedures and the trial-type hearing provided by
the courts are necessary..

5. Whether the adjudicative body should have functions other than the
adjudication of individual disputes... . If it is desirable for the adjudi-
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cative body to be able to initiate action, to exercise continuous expert
supervision, or to be able to formulate broad policies then the courts
are clearly not a suitable tribunal”.!8

Note, however, that the issue that Brooks is addressing in this discussion is
whether an administrative tribunal should be established in place of the courts
in the adjudication of disputes over charitable status. It is important to distin-
guish this kind of change from a similar but significantly different proposal
that has been raised in the context of the most recent discussions of this issue
in relation to the charitable sector. What is currently being proposed is not
simply to transfer the jurisdiction of the courts to adjudicate disputes over
charitable registration to a quasi-judicial tribunal. In addition, it is proposed
that power to make an initial determination as to whether an organization
should be registered should be transferred from the Charities Division of the
Canada Customs and Revenue Agency (successor to Revenue Canada) to an
administrative tribunal.

This kind of change — transferring the administrative responsibilities of a
government ministry to an independent tribunal — is much less common than
transferring the quasi-judicial responsibilities of a court to a tribunal. However,
such a transfer of responsibility has occurred in situations where the indepen-
dent administrative agency is in a more effective position to administer and
enforce the regulatory scheme as a whole.!?

The 1983 Brooks study did devote some consideration to the possibility that
the administrative responsibilities of Revenue Canada be transferred to an
independent agency. Brooks noted that it was sometimes argued that Revenue
Canada was an inappropriate body to make initial decisions on registration
since it “is only concerned with the collection of revenue”.20 Brooks rejected
the argument, however, on the basis that “in most jurisdictions the question of
whether an organization is charitable is initially made by revenue officials”. In
Brooks’ view, it was essential that the government’s oversight of charities be
“non-partisan, objective and non-ideological”, and he regarded Revenue Can-
ada as being non-partisan in its determinations on charitable registrations. He
concluded that “little might be gained, and a considerable amount risked, if the
function of registering charities were transferred from Revenue Canada”.2!

In fact, the only example of a jurisdiction similar to Canada which has
delegated authority to determine registration issues to a separate agency is
England and Wales. However, that Charity Commission makes registration
decisions as part of a broad-ranging jurisdiction over charities in general. In
this sense, the delegation of registration decisions can be justified on the basis
of the expertise that the Commission has developed in relation to charitable
matters as a whole. It is merely one aspect of a broader regulatory scheme in
relation to the charities sector, just as securities commissions make adminis-
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trative decisions with respect to issuers of securities as part of a general
regulatory mandate over the sector. In this context, the transfer of the admin-
istrative role of a government ministry to an expert agency can be justified on
the basis that the agency is in a better position to provide efficient and effective
regulatory oversight.

For constitutional reasons, this kind of role for an independent administrative
agency is simply not possible in relation to the charitable sector in Canada. The
constitution allocates primary jurisdiction over charities to the provinces, with
federal authority existing merely as an incidental feature of its taxation juris-
diction. Of course, it would be theoretically possible for the provinces to
delegate their jurisdiction over charities to a national charity commission. If
this were a practical possibility, there would be a strong case in favour of
transferring to such an agency the entire federal jurisdiction over charities as
well, including the power to make the initial determination on applications for
registration under the ITA. However, all of the recent studies that have consid-
ered this issue have assumed (rightly in my view) that the provinces would not
be willing to delegate jurisdiction over charities to a federal charities agency,
or even to one jointly constituted by Parliament and the provinces.22 Therefore,
what is being proposed is an agency that would have an extremely narrow
regulatory responsibility involving initial determinations in relation to regis-
tration as a charity under the ITA. In fact, not only would this new commission
not have any other regulatory role in relation to charities, it would not even be
vested with the entire federal taxation jurisdiction in relation to charities. The
various proposals that have been made in this regard have assumed that the
audit function in relation to charities would continue to be the responsibility
of the Canada Customs and Revenue Agency (successor to Revenue Canada),
as would the overall administration of the provisions of the ITA relating to
charitable donations. In effect, the administration of the tax aspects of charita-
ble organizations would be divided between the new quasi-judicial commission
and the Canada Customs and Revenue Agency (CCRA).

I am unaware of any international precedent for establishing a quasi-judicial
agency with this narrow mandate. Certainly no such precedent has been
identified in the recent studies and reports that have considered the matter. In
fact, the international experience points precisely in the opposite direction, i.e.,
in favour of leaving the initial decision as to registration with the revenue-rais-
ing authority of government. Governments quite rightly take the view that the
administration of the tax system is a matter properly left to a professional and
impartial branch of the civil service; otherwise public confidence in the
integrity and impartiality of the tax system, which is the essential cornerstone
upon which its functioning depends, might be undermined.

If an independent agency with jurisdiction only to make decision on registra-
tions for charitable purposes were established, the danger is that such an agency
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would be exposed to intense political pressure from those seeking registered
status. This political pressure would be all the more difficult to resist since
there would be little incentive for the agency to make a negative decision in
close or difficult cases. The agency’s narrow mandate would mean that it would
not have any reason or incentive to take into account the significance of its
decisions for taxpayers and for the functioning and operation of the tax system
as a whole.

CCRA’s critics often argue that it is an inappropriate decision-maker precisely
because it does approach its responsibilities with this broader perspective in
mind. In this view, the problem with leaving decisions on registration to the
CCRA is that the Agency will be concerned only with maximizing tax revenue,
such that “exemptions from tax will be granted reluctantly”.23 (As we have
already seen, Revenue Canada approved approximately three-quarters of the
applications for registration it received and thus there is little evidence to
suggest that the Charities Division is refusing to register charities in appropri-
ate cases.) But there is a more fundamental point that the critics of the CCRA
fail to take into account. This point is simply that there is a tax cost associated
with the decision to modify or expand the definition of charitable status. That
tax cost is the revenue that is foregone in the form of a tax expenditure
whenever the definition of charitable purpose is broadened and which must be
made up by other taxpayers. In my view, it is entirely appropriate and indeed
essential that this consideration be taken into account in the decision-making
process for charitable registration.

This is not to suggest that in reviewing applications for registration, the revenue
authority does not, or should, take a narrow approach and automatically reject
applicants in close cases. The revenue authority takes its instructions from
Parliament and from the government and must interpret and apply the law in
an impartial manner in accordance with those instructions. My point is more
limited: decisions on registration are not without cost to taxpayers and should
not be approached as if they are. It is obvious that the revenue authority will
factor this cost into the decision-making process, since the revenue authority
is well aware of the fact that if revenues are foregone in one area they must be
made up in another, either in the form of increased taxes or reduced government
expenditures.

It is fair to assume that an independent tribunal, charged solely with the power
to make decisions on applications for registration, would not approach issues
from this broader perspective. In fact, a primary assumption underlying pro-
posals to establish a quasi-judicial commission seems to be that it will expand
the definition of charitable purpose precisely because it will not be concerned
with the tax impacts or costs of such decisions. This is reflected in the fact that
it has been proposed that the members of the tribunal be composed of individ-
uals who have experience in the voluntary sector. Moreover, the tribunal would
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be encouraged to take a creative view of the definition of charitable status,
reviewing all of the existing interpretations developed by Revenue Canada and
developing new ones, “whether or not there is a new legislative framework”.24
Such a mandate will inject substantial uncertainty into the law and produce
significant costs for taxpayers. Moreover, once such novel interpretations of
the definition of charitable purposes have been adopted, they will be extremely
difficult to reverse. Since the original deduction for charitable donations was
enacted in the early part of this century, there has never been an instance where
the definition of charitable purpose has been narrowed by Parliament. In fact,
on the relatively few occasions when Parliament has intervened, it has been to
overturn court decisions which have given a narrow or restrictive interpretation
to charitable purposes. Thus the evolution of the definition has been in one
direction only, towards expansion of the range of the purposes that qualify as
charitable under the ITA.

Of course, it must be remembered that CCRA’s role is simply to make an initial
determination in relation to applications for registration. Those decisions are
not final or dispositive and remain subject to review by the courts. In the event
that the revenue authority has taken an inappropriately narrow view of the
matter, its decision can be challenged on appeal and possibly reversed. It is
true that this has not occurred frequently in the past since there have been very
few appeals taken from Revenue Canada decision on registration. This has
produced an unfortunate situation where Revenue Canada’s decisions have
been de facto unreviewable. But the solution to this defect is to reform the
appeal process rather than to remove the Agency from the process entirely.

In his most recent discussion of this issue, Arthur Drache has suggested that
the Cultural Property Review Board, appointed under the Cultural Property
Export and Import Act,25 provides a model for an independent charity commis-
sion at the federal level with responsibility for determining charitable registra-
tions.26 The Cultural Property Review Board is given authority to determine
the fair market value for tax purposes of certain culturally significant prop-
erty.27 Such a determination affects the taxable income of the donor of such
property. Drache proposes this model as an illustration of an arm’s-length body
with responsibility to make decisions which have a cost to the federal govern-
ment in terms of reduced tax revenues.

In fact, however, the analogy between the Cultural Property Review Board and
the proposed charity tribunal is not a particularly close one. For example, while
the Review Board does have the authority to make determinations of fair
market value for tax purposes, its mandate is much broader. It was created in
the mid-1970s, pursuant to international agreements entered into between
Canada and other countries designed to limit the illicit international traffic in
significant cultural property.28 Thus, determinations of fair market value for
tax purposes are part of a broader regulatory mandate assigned to the Board,
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as opposed to its sole or primary purpose. Contrast this with the extremely
narrow and limited jurisdiction that would be exercised by acommission whose
sole responsibility was to determine whether applications for charitable regis-
tration were valid.

Furthermore, it is evident that those competent to make determinations of the
fair market value of works of art need not have any legal training. This is
evident from the Cultural Property Export and Import Act itself, which states
that the members of the Cultural Property Review Board are to have expertise
in fields relevant to appraising art.2? This is a reflection of the fact that
principled reasoning by analogy, which is the core legal expertise of courts, is
not a necessary attribute of the members of such a tribunal. The determination
of the validity of applications for registration as a charity, by contrast, has
always been regarded as an issue that is subject to principled reasoning by
analogy. It is for this reason that Canada, along with numerous other countries,
has defined the issue as a legal issue and assigned responsibility over it to the
courts.

I conclude that the argument in favour of transferring CCRA’s existing juris-
diction over registration decisions to an independent administrative tribunal is
not strong. What of the alternative proposal, advanced by the Broadbent Report
and by the Joint Tables, to create a tribunal with advisory powers only, with
the final determinations on registration remaining with the Agency?

Apparently this proposal received only lukewarm support in consultations
conducted by the Broadbent Panel with the voluntary sector.30 It has been
criticized on the basis that “it gives no real power to the Commission, [because
it] acts only in an advisory role to the Charities Division, which keeps all the
legal powers involved in registration and deregistration”.3!, Notwithstanding
these negative reviews, the establishment of such a Commission, even with
only advisory powers, would inject an important new element into the regis-
tration process. Since the Commission would not have any decision-making
responsibility, it would have even less incentive to take into account the
interests of taxpayers than would a quasi-judicial commission with actual
decision-making powers. It is likely, therefore, that such an advisory body
would tend to favour registration in close or difficult cases. This would put
pressure on the Charities Division to accept these recommendations and would
also be influential with the courts in the event that the Charities Division
rejected the advice. It is therefore likely that, over time, the existence of such
an advisory body would lead to a significant expansion of the definition of
charitable purpose (although probably not as quickly as under a scheme in
which the actual decision-making authority were transferred directly to an
independent administrative agency).
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A central consideration in evaluating the proposal to create such an advisory
body is whether it would enhance the impartial and even-handed administration
of the ITA inrelation to charities. While there is no clear answer to this question
(since the performance of the agency would ultimately depend on the indepen-
dence and impartiality of the particular individuals who were appointed to it),
there is good reason to be skeptical that such a positive outcome would be
produced by this reform. This is because there is a significant danger that the
advisory body’s overriding loyalty would be to those groups and organizations
seeking registration as charities under the ITA. Given its lack of decision-mak-
ing responsibility, there would be a strong tendency for such a body to function
as a critic of the CCRA and as the “voice” of the voluntary sector. In fact, the
Broadbent Report emphasized the importance of the “nurturing” role that the
VSC would play in relation to the charitable sector. As such, the creation of
such a body would tend to politicize the process whereby organizations are
considered for registration.

It has often been argued that decisions on charitable registration are really
social policy decisions involving an evaluation of the kinds of organizations
and activities that we value as a society. This is certainly true at the level of
policy, i.e., in determining what sorts of organizations should qualify for
subsidy through the tax system we are making a collective social policy
decision. But having made that social policy choice in setting a general
standard for registration, the question is whether the application of that general
standard to individual applications for registration should be approached in the
same manner. My view is that it should not, for the simple reason that there is
a difference between formulating policy and applying it. Decisions on the
application of the general standard to individual cases should continue to be
regarded as a legal question rather than as purely a matter of social policy and
those charged with making such decisions should strive to approach them in
as even-handed and objective a manner as possible. I do not mean to suggest
that the application of a generalized standard such as “benefit to the commu-
nity” is a purely objective or neutral exercise, but neither should the exercise
be approached as if each application for registration as a charity involved an
opportunity to make new social policy. The danger is that such a process
becomes highly politicized and biased in favour of those groups able to marshal
media attention and partisan political support.

If the desire is to provide for some independent advice and review of the
decisions of the Charities Division, this can be accomplished without the
necessity of creating an entirely new administrative agency. For example, the
CCRA has recently created an Appeals Advisory Committee which includes
individuals and representatives from Canadian companies and the tax commu-
nity, to regularly review the operation of the internal appeals process within
the Agency. Appeals from adverse decisions on charitable registration are not
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currently subject to this appeals process and are therefore outside the jurisdic-
tion of the Appeals Advisory Committee. However, assuming that the
Agency’s general appeals process is made available to organizations seeking
registration as charities (as all recent studies have concluded should be the
case), the Appeals Advisory Committee could be expanded to include repre-
sentatives of the voluntary sector. The advantage of such a reform is that the
views and perspectives of the voluntary sector could be brought to bear on the
process, while at the same time ensuring that the perspectives of other groups
and interests in society are also taken into account. Alternatively, a separate
Advisory Committee for charitable registration matters could be established
within the CCRA.

I conclude that there are relatively few potential benefits and some material
uncertainties and risks associated with the creation of an advisory body such
as the Voluntary Sector Commission proposed by the Broadbent Report.
Moreover, the voluntary sector can be provided with a role in the registration
and appeals process through membership on the existing Appeals Advisory
Committee within the CCRA or on a separate Advisory Committee that could
be created for this purpose. I am therefore of the view that the government
ought not to proceed with the establishment of a separate agency with an
advisory role in the registration and revocation process.

This leaves the possibility of creating an administrative tribunal in place of the
courts in order to review registration and revocation decisions of the CCRA.
The merits of such a proposal can only be assessed in the context of possible
reform to the registration and appeals process more generally.

(i1) A Reformed Registration and Appeals Process

There seems to be a broad consensus on the elements of the necessary reform
of the registration and appeals process. As the Joint Tables Report noted, there
is a pressing need to bring greater transparency to the process whereby
decisions on registration are made by the CCRA. The recent amendments to
the ITA do permit additional information such as the registered charity’s
application for registration and its corporate documents to be released; how-
ever, applications for registration that are not accepted cannot be disclosed.
There is also no systematic publication of decisions by the CCRA in relation
to registration which makes it extremely difficulty to ascertain the precise
manner in which CCRA is exercising its discretion.

The Joint Tables Report recommended that the /TA be amended to make
applications for registration, publicly available, including proposed objects and
activities, along with reasons for decisions. In order to address the legitimate
privacy concerns of applicants, the Joint Tables also recommended that any
release of information relating to the registration process be made subject to
the provisions of the Privacy Act and the Access to Information Act. The
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solution proposed by the Joint Tables seems a reasonable balancing of privacy
interests against the need for greater publicity and transparency surrounding
the registration process.

Another major difficulty is the lack of any systematic reporting of significant
decisions of the CCRA. This could be remedied if the CCRA were to undertake
publication of a bulletin, similar to that published by other regulatory agencies,
in which significant decisions on registration as well as other matters of interest
to the sector would be published.

The Joint Tables Report proposed a number of options for intermediate sanc-
tions, including monetary penalties in cases where an unlawful monetary gain
was realized by a donor or charity; the power to suspend tax privileges through
administrative order; and the power to issue other remedial orders. In fact, not
only are these kinds of intermediate sanction clearly necessary and appropriate
in order to secure compliance, but there is no reason why monetary penalties
should only be available in cases where an unlawful monetary gain has been
realized. Under United States law, there are various kinds of monetary penalties
applicable, depending on the kind of offence and the nature of the organization
involved. In fact, Congress has recently substantially increased the fines
applicable to organizations which fail to file complete and timely information
returns or which fail to permit disclosure of their information returns to the
public.32 There does not appear to be any reason why similar penalties should
not be available here in order to assist in compliance, so long as they are subject
to an appropriate dispute resolution process, appeals and judicial review.

There is currently no internal appeal process within the CCRA applicable to
charitable matters. Under the recently revised appeals process that applies to
other taxation matters, steps have been taken to improve the independence of
appeals officers within the Appeals Branch of the Agency. Appeals officers
have greater discretion to seek legal advice during the objections resolution
process and also receive training designed to emphasize their independence
from other branches of the Agency. An Appeals Advisory Committee of
nongovernmental representatives has also been formed to regularly review the
operation of the internal appeals process. The Joint Tables Report indicated
that there is a consensus that this general appeals process be made available to
all applicants for charitable registration. As discussed earlier, the membership
of the Appeals Advisory Committee could be expanded to include significant
representation from the voluntary sector, or a separate advisory committee
could be formed to review appeals on charitable registration matters.

It is clear that the current appeal to the Federal Court of Appeal has not worked
effectively, given the very small number of appeals from the many thousands
of adverse registration decisions in the past 15 years. There is no doubt that the
existing appeal procedure needs to be replaced. The issue is whether an appeal
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should be directed to the Tax Court of Canada or to a separate administrative
tribunal.

The practical difficulty with the tribunal option is simply that it is unlikely that
there will be sufficient workload to justify the appointment of such a body. The
experience in other jurisdictions suggests that the number of appeals from
adverse registration decisions will not be large even if the process is made more
accessible and informal. Thus, even if there were to be a dramatic increase in
the number of decisions under appeal, it is difficult to imagine more than a
dozen such cases annually. Given this small workioad, it seems unrealistic to
contemplate the establishment of a tribunal dedicated exclusively to dealing
with such matters. Further, the Tax Court of Canada has established a strong
reputation in the tax community as an efficient, fair and independent adjudica-
tor. The Tax Court would have the added advantage of being able to bring to
bear its general expertise in tax matters to the resolution of disputed issues in
the charity sector. An appeal to the Tax Court should be by way of a hearing
de novo and should be subject to the Court’s informal appeal procedure, at the
option of the applicant.

(iii) Clarifying Limits on Political Activities

The prohibition against charities engaging in political activities is not unique
to Canada. All of the other jurisdictions which we examined had a limitation
on political activities that was broadly similar to the Canadian rule. Moreover,
the definition of “political activities” as including attempts to influence legis-
lation or public opinion on a controversial public policy issue, is similar in all
the jurisdictions surveyed. However, the rule appears to be more strictly
applied in Canada than it is in other jurisdictions. In particular, the so-called
“10 per cent rule”, according to which a charity is only permitted to devote up
to 10 per cent of its resources to political activities, seems more narrowly drawn
than restrictions in place elsewhere.

Both the Broadbent Report and the Joint Tables Report recommended an easing
of the existing restrictions on political activities by charities. For example, the
Joint Tables recommended that charities be permitted to engage in political
activities provided that a number of conditions were satisfied, including that
the activities relate to the charity’s objects and that there be a reasonable
expectation that the activities will contribute to the achievement of those
objects. The Joint Tables also saw little merit in quantitative limits on the extent
of advocacy activities.

The Supreme Court of Canada’s decision in Vancouver Society3? has the
potential to materially broaden the scope of advocacy activities which are open
to charities. This is because of Iacobucci J.’s recognition that political purposes
and activities which are merely “ancillary and incidental” to charitable pur-
poses are themselves charitable. This means that resources devoted to such
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activities are properly characterized as being devoted to “charitable” rather
than to “political” purposes. As Iacobucci J. indicated elsewhere in his judg-
ment, an activity is “incidental” to a charitable purpose when it is being
undertaken in fulfillment of that purpose, rather than as an end in itself.34
Assuming this condition is met, then a charity should be free to engage in any
such activities, regardless of the amount expended in a given year, therefore
any quantitative limit which might continue to apply to charities in relation to
political activities should be optional as opposed to mandatory. A charity
should be permitted to argue that its ostensibly political activities meet the
“incidental and ancillary” test as elaborated by the Supreme Court of Canada
and are therefore permissible, without regard to any quantitative threshold.

At the same time, there is an important value in keeping in place a quantitative
test for expenditures on political activities, albeit on an optional basis. The
existence of a quantitative limit provides charitable organizations with a
measure of certainty as to the manner in which the CCRA will exercise its
discretion. This certainty would be sacrificed if the existing 10 per cent rule
were abolished and not replaced.

However, there is a strong argument in favour of easing the existing 10 per
cent rule in favour of a more flexible standard. The United States approach in
this regard seems clearly preferable — a sliding scale used to measure permis-
sible charitable expenditures on political activities. If this model were adopted
in Canada, charities would be permitted to spend up to 20 per cent of their
“exempt purpose” expenditures on political activities up to a certain threshold.
Amounts above that threshold would be subject to a lower allowable percent-
age for political activities.

These changes should be reflected in amendments to s. 149.1 of the ITA, with
the revised quantitative expenditure thresholds set out in regulations under the
Act, rather than as an administrative interpretation by the CCRA.

(iv) Registration of “Deemed Charities”

The Joint Tables Report recommended that certain nonprofit advocacy groups
be entitled to registration as “deemed charities” and be entitled to similar
benefits to those currently accorded to registered charities. The only justifica-
tion advanced in support of this proposal was that the cost of advocating or
lobbying by business is normally treated as an expense for the purpose of
corporate income tax. The registration of “deemed charities” would supposedly
level the playing field by reducing the net cost of such activity for selected
nonprofit organizations; however, only certain types of advocacy activity
would be entitled to such favoured tax treatment.

There are a number of substantial difficulties with this proposal. First, the
analogy that is drawn between the deductibility of lobbying expenses by
business and the proposal to register “deemed charities” is invalid. Nonprofit
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organizations are already exempt from income tax. They are thus in a more
favourable tax position than businesses which are still required to pay corporate
income tax despite the deductibility of expenses incurred to earn income.

If the concern is that the deductibility of lobbying expenses by business
produces an inappropriate dominance of the political process by business
groups, the remedy is to disallow such deductibility (as has occurred in the
United States), rather than to establish a special class of “deemed charities”.
In fact, the proposal to register “deemed charities” would be discriminatory
against individual taxpayers, who would be required to subsidize the advocacy
activities of the “deemed charities” (through the tax expenditure associated with
the deductibility of donations to such organizations) without being permitted to
deduct expenses which they themselves incur through political activities.

In assessing the proposal to register “deemed charities” it is also relevant to
consider the history of government grants to support advocacy activities by
nonprofit organizations. In the 1970s and 1980s, the Department of the Secre-
tary of State provided grants to a wide range of advocacy organizations
involved in promoting the interests of minority official language groups,
women, multiculturalism, persons with disabilities and aboriginal groups.
However, beginning in the early 1990s, such programs were cut back dramat-
ically. In the December 1992 Economic Statement and the April 1993 Budget,
the Mulroney government significantly reduced grants to such advocacy
groups.35 The February 1994 Budget announced further reductions in these
grants and undertook a general review of such funding, with a view to “reduc-
ing {the] overall level of support and encouraging greater reliance on funding
from other sources”.36 In announcing the review, Finance Minister Paul Martin
noted that a particular concern is that certain “special interest groups” that had
received funding were committed to a “narrower and more special interest
agenda”. Eventually, the Department of the Secretary of State was eliminated
and its programs either wound down or transferred to other departments.

The Broadbent Report reviewed this history and maintained that “we are [not]
suggesting a return simply to the old grants making programs of the Depart-
ment of the Secretary of State, created for a different style of governance™.37
Yet, while there were clear problems of lack of accountability on the part of
the advocacy groups under the Secretary of State program, it at least had the
significant virtue of enabling the government to control the overall amounts
devoted to such purposes. There was also a measure of public accountability in
that the existence and amount of the funding involved were a matter of public
record. It was thus possible to subject the program to some form of meaningful
public scrutiny and debate — scrutiny which eventually led to substantial reform.

Even this minimal form of public accountability would be largely absent from
any program designed to subsidize the advocacy activities of “deemed chari-
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ties”. There would be no line budget item identifying the amount of subsidy
provided to various advocacy groups because the funding would occur through
the operation of the tax system in the form of tax credits provided to the donors to
the various organizations involved. Thus the amount of funding provided to each
organization, as well as the total amount spent, would not be publicly known.

What of the argument that it is desirable to fund certain advocacy organizations
in order to provide a “balanced” public debate on certain policy issues? Even
assuming the desirability of such a policy (which is controversial to say the
least, as the experience with advocacy funding by the Secretary of State
indicates), such a “balance” would not be achieved through the registration of
“deemed charities”. This is because the allocation of the funding would be
determined by the preferences of individual donors to the various advocacy
organizations as opposed to through the conscious policy choice of the gov-
ernment. There is thus no guarantee whatsoever that the various organizations
who receive funding will promote greater “balance” in public debate.

Quite apart from these objections at the level of principle, the proposal as
formulated by the Joint Tables Report raises a host of practical difficulties. For
example, the Report recommends that only advocacy in relation to certain
subjects or issues would be entitled to funding. This means that government
officials would be faced with the difficult and controversial task of determining
whether a particular organization fell within the parameters of the program. To
illustrate the difficulties, consider the first category of “deemed charity”
identified by the Joint Tables: groups that promote “tolerance and understand-
ing within the community of groups enumerated in the Canadian Human Rights
Code”. Various jurisdictions in Canada, both at the federal and provincial level,
have adopted “employment equity” programs designed to increase employ-
ment opportunities for certain “designated groups” that have been subject to
historic discrimination in the workplace. Would an organization opposed to the
enactment of such legislation (for example, on grounds that the legislation in
fact involved discrimination against other individuals outside of the “desig-
nated groups”) be entitled to registration as a “deemed charity” under this
provision? In order to answer this question, government officials would be
required to take a position on the debate over the merits of employment equity
legislation. This task would be complicated by the fact that government
officials would have some difficulty in adopting a position that was contrary
to that of the incumbent government. In effect, far from promoting balanced
public debate over an issue, the registration of “deemed charities” could
become a mechanism for channelling taxpayer dollars to groups which endorse
the positions of a current government, without any meaningful form of public
scrutiny or debate.

I conclude that the proposal to register “deemed charities” is ill-advised, on
both principled and practical grounds and should not be pursued.
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SUMMARY OF CONCLUSIONS AND RECOMMENDATIONS

1.

The nature and composition of the charitable sector have changed dramati-
cally since the first registration system for charities was established in 1967.
Whereas in 1967 approximately three-quarters of all registered charities were
religious organizations, the welfare, education and health categories have all
experienced significant growth in recent years. Approximately 3,000 new
charities are registered each year, with about three-quarters of the applica-
tions for registration received by the Charities Division being approved.

There is a serious lack of transparency in the current process whereby
applications are reviewed by the CCRA. Because individual fiscal matters
are considered to be confidential pursuant to the Income Tax Act, the application
of any particular charity for registration, including the correspondence between
the CCRA and the applicant, traditionally has not been disclosed to the public.

Appeals from registration decisions of the CCRA are infrequent (less than 20
in the past 15 years), due in large part to an outmoded appeal process in which
appeals go directly to the Federal Court of Appeal. The absence of an effective
appeal mechanism means that the CCRA’s decisions on registration are de
facto unreviewable.

Recent amendments to the ITA have substantially increased the limits on
permitted charitable donations, resulting in significantly increased costs to
taxpayers. The cost of the charitable donation tax credit and deduction system
in 1999 is estimated to be $1.58 billion, which is over 50 per cent higher than
the level four years ago.

The common law definition of charitable purpose, based on the categories
identified in Pemsel has proven itself to be flexible and adaptable to changing
circumstances. This flexibility is a result in part of the open-ended nature of
some of the Pemsel categories themselves. It also results from the common
law method of reasoning by analogy, in which courts expand the category of
charitable purposes by drawing an analogy between new purposes and exist-
ing charitable purposes.

Although the claim for registration was ultimately denied in the recent
Supreme Court of Canada decision in Vancouver Society of Immigrant and
Visible Minority Women v. MNR, the case significantly expanded the category
of educational charitable purposes.

The principle underlying the so-called “political purposes” doctrine is sound.
Amounts spent on political activities are personal choice expenditures and,
as such, should generally not be deductible for income tax purposes, therefore
an organization established to pursue political purposes should not be regis-
tered as a charity. Otherwise the result is to permit donors to such political
or advocacy organizations to have their personal choice expenditures subsi-
dized by other taxpayers. Moreover, such a subsidy is not available to
individual taxpayers who spend money directly on political purposes.

The political purposes doctrine does not prevent charities from engaging in
political activities where those activities are incidental and ancillary to the
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11.

12.

13.

14.

15.

charity’s mandate. In such cases, the activities are properly characterized as
charitable rather than political. The Supreme Court of Canada clarified this
point recently in the Vancouver Society case in a manner with the potential
to significantly broaden the scope of permissible advocacy activities that may
be undertaken by charities in fulfilment of their charitable mandate.

The CCRA’s draft guidelines on political activity generally reflect the com-
mon law. However, the so-called ““10 per cent” rule does not accord with the
Supreme Court’s most recent pronouncement on the issue of political activity
in Vancouver Society and should be substantially revised.

There is no need for a wholesale revision or codification of the law of charity.
The common law categories have generally functioned well and any attempt
at codification would introduce substantial uncertainty for governments,
taxpayers, and the voluntary sector.

In comparing the Canadian system with that in effect elsewhere, it is signif-
icant that most common law jurisdictions have continued to operate on the
basis of the Pemsel categories and have not attempted to codify the term
“charitable purpose”. The wide acceptance and durability of the Pemsel
categories is evidence of their flexible and adaptable character.

Those jurisdictions which provide a tax credit for charitable donations make
a distinction between organizations to which tax deductible donations can be
made as opposed to those which are exempt from income tax. The former
category is typically much more narrowly drawn that the latter.

The rule that charitable organizations cannot be established for political
purposes is widely accepted and applied.

The generally accepted rule in most developed countries is that the govern-
mental tax authorities should administer the system of tax deductibility,
including determinations of which organizations are eligible to receive tax
deductible donations.

The CCRA should retain responsibility for making initial determinations as
to which organizations qualify as charitable under the ITA. Establishing an
independent, quasi-judicial commission to make such determinations, as was
proposed by the recent Joint Tables Report, deviates from international
practice and would be unwise. Such a tribunal would have an extremely
narrow function, unlike the Charity Commission in England and Wales which
has plenary authority over charitable organizations. As such the tribunal
would have limited opportunity to develop expertise, either in taxation or in
charitable matters. It would also be exposed to intense political pressure from
groups and organizations seeking registration as charities. Given the compo-
sition and mandate of such a tribunal, there is some reason to doubt that it
would be able successfully to withstand such pressures. In contrast, the CCRA
has a long and established record of impartial administration of the tax
system. Its decisions are not final and are subject to appeal and review by
independent courts. Before transferring jurisdiction from the CCRA to some
other body, it would be prudent to implement obvious reforms to the regis-
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17.

18.
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20.
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22.

tration process and to assess whether those reforms have achieved the desired
objectives.

The government should not establish a separate advisory body such as was
recommended by the Broadbent Report or considered by the Joint Tables.
Such a body would have no decision-making authority and might well come
to see its role as “pressuring” the CCRA to expand the definition of charity.
In short, there is a danger that it would unduly politicize the registration
process. There is a role for an advisory panel but such a body should be
established within the CCRA, not external to it.

The registration process for charities needs to be reformed substantially so
as to provide for greater transparency and accountability. Regular publication
of significant registration decisions of the CCRA should be instituted. This
should include publication of CCRA decisions denying registration, subject
to the requirements of the Privacy Act and the Access to Information Act.

A system of intermediate sanctions should be instituted, including the power
to impose monetary penalties and the suspension of tax privileges for contra-
vention of the requirements of the ITA.

The internal appeals mechanism within the CCRA, which currently applies
to taxpayers in general, should be extended to include decisions on charitable
registration. The Appeals Advisory Committee within the CCRA should be
expanded to include representatives of the voluntary sector. Consideration
should also be given to forming a separate advisory group composed of
voluntary sector representatives, either as a subcommittee of the existing
Appeals Advisory Committee or as a stand-alone body within the Agency.

Appeals from CCRA decisions should be by way of a de novo hearing in the
Tax Court of Canada. The Tax Court’s informal procedure should be available
for such appeals at the option of the charitable organization.

The existing “10 per cent rule” for political activities of charities should be
abolished. In its place, a charity should be permitted to elect to be subject to
the rule that it may engage in political activities as long as those activities
are ancillary and incidental to its charitable purpose. Alternatively, the
charity should be able to elect a revised quantitative limit similar to that
currently applied by the Internal Revenue Service in the United States. Under
this rule, charities would be permitted to spend up to 20 per cent of their
eligible expenditures on political activities up to a certain threshold, with a
lower percentage applicable to amounts spent above that threshold.

The proposal to establish a separate class of “deemed charity” is unwise and
should not be pursued. Taxpayers should not be required to subsidize the
activities of advocacy groups through the tax system. If there is concern over
the fact that corporations can currently deduct the costs of lobbying as a
business expense, the remedy is to eliminate such deductibility and not to
establish a separate class of “deemed charity” under the tax system.
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