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Introduction

Recent allegations of sexual abuse of children by religious advisors have led
religious leaders of all denominations to ask themselves what preventive and
protective measures can be taken to limit the risk of a complaint of sexual abuse
being made.

This paper is not written from the perspective of the abused victim. It is
intended to provide a general overview of the conflicting obligations owed by
the religious organization, both to the accused member and to the congrega-
tion/victim and to suggest guidelines which should be adopted by the religious
organization to prevent the abuse from occurring and, in the event that the
abuse does occur, to try to limit the religious organization’s legal liability for
that abuse. Nothing in this paper should be viewed as an attempt to trivialize
the damage suffered by the victims nor to condone or otherwise cover up abuse.

Duty of Confidentiality/Religious Communications Privilege

Example: An employee of a religious organization tells his religious advi-
sor that he has sexually abused a parishioner. The employee is
subsequently criminally charged and the religious advisor is
asked to testify about the conversation at the trial.

Problem: Should the religious advisor inform the authorities of his conver-
sation with the employee? Does it make a difference who the
victim is? Should the religious advisor agree to testify? Can the
advisor be forced to testify?

These questions all revolve around the complex issue of whether religious
communications are privileged and whether the religious organization has a
positive duty to keep those communications confidential.

I.  Duty of Confidentiality and Privilege Generally

A privilege recognized by law confers the right to maintain confidentiality and
withhold relevant evidence from the judicial process. Privilege requires as its
essential condition that there be a public interest recognized as overriding the
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general principle that all relevant evidence is admissible and that in a court of
justice every person and every fact must be available for the execution of the
court’s supreme functions.?

The communications may be subject to a “blanket” or a “prima facie” or a
“class” privilege, in which case (once it has been established that the relation-
ship fits within the class) there is a prima facie presumption that the communi-
cations are inadmissible—unless the party urging admission shows why the
communications should not be privileged. Or, the communications may be
subject to a ‘“case-by-case” privilege, in which case there is a prima facie
assumption that the communications are not privileged and are therefore
admissible unless the party urging the exclusion shows why the communica-
tions should be privileged.3

The case-by-case analysis generally involves the application of the test derived
from Professor Wigmore#* which was endorsed by the Supreme Court of Can-
ada in Slavutych v. Baker. The test sets out the following criteria to be applied
by a court in determining whether a communication should be privileged and
thus excluded from evidence:

(a) the communications must originate in confidence that they will not be
disclosed;

(b) this element of confidentiality must be essential to the full and satisfac-
tory maintenance of the relation between the parties;

(c) the relation must be one which, in the opinion of the community, ought
to be sedulously fostered; and

(d) the injury that would enure to the relation by the disclosure of the
communications must be greater than the benefit thereby gained for
the correct disposal of litigation.

It was not until 1991, in the case of Gruenke v. The Queen,® that the Supreme
Court of Canada specifically addressed the question of whether religious com-
munications were prima facie privileged (either at common law or as a result of
the application of the Canadian Charter of Rights and Freedoms’) or whether
religious communications were simply to be subject to a case-by-case privi-
lege.

The type of privilege accorded religious communications was of particular
importance to many religious organizations because religious confidentiality
was viewed as being vital to the exercise of an individual’s freedom of religion
and conscience as guaranteed by the Charter.
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II.  The Supreme Court of Canada’s Decision in Gruenke v. The Queen
Gruenke v. The Queen involved the question of admissibility of evidence given
by a pastor and a lay counsellor of a fundamentalist Christian church regarding
communications made to them by Ms Gruenke about her involvement in a
crime. According to the Crown, Ms Gruenke had enlisted the aid of her boy
friend in planning and carrying out a murder which she committed not only to
stop the victim’s sexual harassment of her but to benefit from the provisions of
his will. Upon hearing of the death, the lay counsellor visited Ms Gruenke who
began speaking of her involvement. The pastor was then called and conversa-
tion continued. At trial, defence counsel sought to have the testimony of both
the pastor and the layperson excluded on the grounds that it was inadmissible
privileged communication both under the common law and section 2(a) of the
Charter. The motion was denied and Ms Gruenke was subsequently convicted
of first degree murder. Her appeal to the Court of Appeal was similarly dis-
missed.

The Supreme Court of Canada found that it could not be said that the policy
reasons to support a prima facie privilege for religious communications were as
compelling as the policy reasons which underlay the prima facie privilege for
solicitor-client communications. As a result, the Court found that there was no
basis for departing from the fundamental “first principle’ that all relevant
evidence is admissible in court until proven otherwise.

The Court held that religious communications were subject to a case-by-case
privilege and that the extent, if any, to which disclosure of communications will
infringe on an individual’s freedom of religion will depend on the particular
circumstances involved.

The Court also held that it was absolutely crucial that the communications
originate with the expectation of confidentiality. While the lack of formal
practice of “confession” was not determinative of the issue of confidentiality,
such a formal practice may be a strong indication that the parties expect the
communication to be confidential. The fact that the communications were not
made to an ordained priest or minister was also not a bar to the possibility of
the communications being excluded.

In this case, the communications were found not to be the subject of religious
communication privilege as they were neither given nor received in the expec-
tation of confidentiality.

1. Statutory Duty of Confidentiality
Two Canadian provinces have legislated a limited statutory privilege with
respect to religious communications.
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Section 9 of the Quebec Charter of Human Rights and Freedoms, R.S.Q., c.
C-12 (history : c. C-25, 5.275 amend. 1972, c.17, s5.14) provides:

No person bound to professional secrecy by law and no priest or other minister of
religion may, even in judicial proceedings, disclose confidential information revealed
to him by reason of his position or profession, unless he is authorized to do so by the
person who confided such information to him or by an express provision of law.

Section 6 of Newfoundland’s Evidence Act, R.S.N. 1970, c. 115 provides:

[a] clergyman or priest shall not be compellable to give evidence as to any confession
made to him in his professional character.

All 50 of the United States of America have also legislated privilege with
respect to religious communications.8

IV. Statutory Abrogation of Duty of Confidentiality — Duty to Report
Legislatures may expressly override the duty of confidentiality; however, a
statutory provision will be found to have abrogated entitlement to privilege
only if such an interpretation is required by clear and unambiguous terms.
Furthermore, any statutory provision requiring disclosure of otherwise privi-
leged religious communication should be construed so as to limit the disclosure
to what is strictly required by the legislation.?

When dealing with the abuse of a child, whether sexual or otherwise, the
legislatures have expressly abrogated any duty of confidentiality and have, in
addition, imposed a positive duty to report the abuse to the appropriate author-
ities.10

For example, in British Columbia, section 7 of the Family and Child Service
Act, S.B.C. 1980, c.11, provides:

(1) a person who has reasonable grounds to believe that a child is in need of protection
shall forthwith report the circumstances to the Superintendent or to a person desig-
nated by the Superintendent to receive such reports.

(2) the duty under subsection (1) overrides the claim of confidentiality or privilege
by a person following any occupation or profession, except a claim founded on a

solicitor and client relationship.

(3) no action lies against the person making a report under this section unless he
makes it maliciously or without reasonable grounds for his belief.

(4) a person who contravenes subsection (1) commits an offence.

A child “in need of protection” includes a child who is abused.
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Clearly, if a confider shows a pattern of continued abuse or implies that he or
she intends to abuse a child in the future, there are reasonable grounds to
believe that the child is in need of protection and the religious organization will
be statutorily obliged to report. In such cases, however, the religious organiza-
tion should be careful to disclose only what it is required to disclose under the
legislation.

In cases where a confider is “confessing” past abuse or the religious advisor
only has a suspicion of abuse, the obligation to report is more difficult to
determine as it will depend on whether it is “reasonable” to believe that the
child is in need of protection. While a consideration of the reasonableness of
the belief should be made without regard to the duty of confidentiality, it is
likely that this conflicting duty will be a subconscious factor. Any hesitation to
report on the grounds of religious communication privilege should not be taken
as condoning the criminal act of child abuse nor should the religious organiza-
tion be perceived as protecting abusers. The religious organization is the
unenviable position of having to balance two conflicting duties.

V. Factors to be Considered When Applying the Wigmore Test

as it Relates to Religious Communications
The following factors have been considered by the courts in determining
whether a religious communication is privileged:

a)  Is there a practice of confidentiality by the religious organization?
b)  Was there an expectation of confidentiality by the confider?

c¢)  Was the communication required in the course of a discipline or
practice of the religious organization?

d) Is there evidence that the confider is, or ever was, a member of that
religious organization or that he or she has any religious practices or
beliefs?

e)  Does the communication involve some aspect of religious belief,
worship or practice?

f) Is the religious aspect the dominant feature or purpose of the commu-
nication?

g)  Would the communication have been called into being without the
religious aspect?!!

VI. Documentary Privilege

The Supreme Court of Canada has laid down the principle that places of
worship should be approached with greater care and sensitivity in the case of
authorized searches than ordinary premises need be and that the authorization
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to search these places should generally be granted only with reticence and,
where necessary, with more conditions attached than searches of other places.!?

Each document seized from a religious organization’s premises must be consid-
ered on a case-by-case basis to determine whether it will be exempt from
disclosure on the grounds of privilege.!3

It is recommended that the claim for privilege be made at the time of the search
and that the documents be sealed following seizure to preserve the status quo
until such time as the question of a confidential religious communication
privilege can be determined.

VII. Conclusion

The confidentiality of religious communications is important to the long-term
maintenance of religious organizations. Disclosure of confidential communica-
tions could destroy continuing counselling relationships and could deter mem-
bers from seeking counselling or from trusting their religious advisors
sufficiently for effective ministration. Without the requirement of confidential-
ity, there would be a lessening of the trust that a congregation has in its
religious advisor which could arguably constitute an infringement of funda-
mental religious freedom by interfering with central aspects of the religious
practice of the organization.

Upon consideration of their religious doctrines it is likely that most religious
organizations will decide that they owe some duty to their members to keep
religious communications confidential.!4 As a result, they should be hesitant to
report religious communications with their members unless they are expressly
required to do so by statute or court order or unless their members have waived
the privilege and permitted the disclosure. Disclosure of confidential informa-
tion by a religious organization in the absence of the member’s consent may
result in an action being commenced against the religious organization for
“breach of confidence” 15

Religious organizations should review their doctrines having regard to the
question of confidentiality of religious communications. They should thereaf-
ter clearly communicate their position to their members. If they support the
concept of a privilege, they should also ensure that they have clear guidelines
on how to deal with requests to breach that confidentiality.

Liability of Religious Organization to Parishioners

Example: An employee of a religious organization is accused of sexually
abusing a child at the parish school. Criminal charges against the
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employee are dismissed. A civil action is subsequently com-
menced against the employee and the religious organization.

Problem: Is the religious organization liable for the actions of its
employee? What duties does the religious organization owe to
its parishioners? Does the fact that the criminal charges were
dismissed preclude a civil suit?

Civil court actions for monetary damages suffered as a result of past sexual
abuse are becoming more prevalent.!® Religious organizations with “deep
pockets” will be particularly vulnerable to such actions in the future. Religious
organizations can minimize their exposure by recognizing their obligations and
taking certain protective measures. As discussed below, the first protective
measure which should be immediately adopted is to formulate a clear policy
prohibiting any form of sexual abuse.

There are in general three main causes of action against religious organizations
and the accused employees: intentional torts (such as assault, battery and
intentional infliction of emotional harm), negligence (including vicarious lia-
bility of the religious organization for the actions of its employee), and breach
of fiduciary duty.

1.  Intentional Torts
If the accused employee is found not liable to the victim as a result of the
alleged wrongdoing, then the religious organization will in most cases also not
be liable to the victim.

As a result, the first line of defence for the religious organization will be to
examine the facts and consider whether it is possible to deny that an “assault”
took place.

The primary defence in sexual assault cases is consent of the victim. In order to
succeed, the “victim” must have both legally consented and had the capacity to
consent. The Supreme Court of Canada has held that whether there has been
legally effective consent to a sexual assault in situations where there is a
power/dependency relationship (arguably such as the relationship between a
religious advisor and a parishioner or a teacher and a student) involves a
consideration of whether there is (1) an inequality of the parties and (2) an
exploitation of same. Consent is a function of individual autonomy and free
will and may not be considered legally effective if it can be established that
there is a disparity in the relative positions of power of the parties such that the
weaker party was not in a position to choose freely.!” The fact that criminal
charges were dismissed against the accused employee does not preclude a civil
action. In a criminal action, the burden of proof is on the Crown which must
establish “beyond a reasonable doubt” that the accused committed the assault.
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In civil actions, on the other hand, the plaintiff has only to prove “on the
balance of probabilities” that the defendant committed the assault.

Il.  Vicarious Liability and Agency Principles

Assuming that there is no denying that the assault took place, the next issue is
whether the religious organization is vicariously liable for the intentional or
negligent action of its employee.

If the tortious act was performed while the employee of the religious organiza-
tion was acting within the course of his or her employment, that is while the
employee was engaged on the employer’s business and was performing either
duties falling within the scope of this authority which he or she was employed
to perform or functions which were at least incidental to the employment, the
employer will be liable for the negligent or wilful act of the employee. Gener-
ally in such cases, whether the act was performed within the course of the
employment will depend on whether the act in some way was intended to
facilitate or promote the business for which the employee is employed. On the
other hand, if the act is committed not by reason of the employment but rather
for purely personal reasons disconnected from the authorized business of the
employer, then the employer will not be liable.

It is extremely unlikely that a religious organization will ever be found to be
vicariously liable for the intentional or negligent actions of its abusive
employee since the court would have to find that the abuse was in some way
incidental to, or facilitated or promoted by the religious organization. On the
other hand, it is likely that the claim will at least be made against the religious
organization and that it will have to be defended on the facts of each case.!8

III. Negligence

In order for a plaintiff to succeed in an action in negligence against a religious
organization, the plaintiff must establish the following:

a)  The religious organization’s conduct must be negligent, i.e., in breach
of the standard of care set by the law;

b)  The plaintiff must have suffered some damage;

¢)  The damage suffered must be caused by the negligent conduct of the
religious organization;

d)  There must be a duty recognized by the law to avoid this damage;

e)  The conduct of the religious organization must be a proximate causes
of the loss. (In other words, the damage should not be too remote a
result of the religious organization’s conduct.);
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f)  The conduct of the plaintiff should not be such as to bar his or her
recovery, that is, he or she must not be guilty of contributory negli-
gence, and he or she must not have voluntarily assumed the risk.19

To put it more simply, the plaintiff must establish that (a) the religious organi-
zation owed a duty of care in all the circumstances to the plaintiff; (b) the
religious organization breached that duty; and (c¢) damage has resulted from
that breach.

If no duty is owed to the plaintiff, then even if the religious organization is
considered negligent, it will not necessarily be held liable for that conduct.

A duty of care will arise where “as between the alleged wrongdoer and the
person who has suffered damage, there is a sufficient relationship of proximity
or neighbourhood such that, in reasonable contemplation of the former, care-
lessness on his part may be likely to cause damage to the latter—in which case
a prima facie duty of care arises. Secondly, if the first question is answered
affirmatively, it is necessary to consider whether there are any considerations
which ought to negative or to reduce or to limit the scope of the duty or the
class of person to whom it is owed or the damages to which a breach of it may
give rise...”20

Claims against religious organizations and other institutions for sexual abuse
will probably be based on a claim of “negligent supervision” or breach of a
“duty to warn”. The courts have not as yet imposed liability where the
employer had no actual or constructive knowledge of the propensity or poten-
tial for the employee of the organization to abuse a victim?!. In other words, the
claimant will have to establish that the religious organization knew, or ought to
have known, that the employee would be likely to commit the assault.

A religious organization which has received previous complaints about a reli-
gious advisor or who transfers a suspected religious advisor to another parish
or, possibly, who hires a religious advisor with a history of abuse will be at risk.

Finally, it is important to keep in mind that civil action for damages for sexual
assault is a relatively new and developing area of the law.22 The duty and
standard of care owed by the religious institution in cases of past abuse must be
judged by the standards which exist at the time of the abuse. Today an organi-
zation will be expected to be alert to the possibility of abuse and to have
procedural guidelines both for dealing with a complaint and to attempt to
prevent the abuse from ever occurring.23

IV. The Fiduciary Relationship
Relationships in which fiduciary obligations have been imposed possess three
general characteristics:

1.  The fiduciary has scope for the exercise of some discretion of power;
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2. The fiduciary can unilaterally exercise that power or discretion so as to
affect the beneficiary’s legal or practical interest; and

3. The beneficiary is peculiarly vulnerable to, or at the mercy of, the
fiduciary holding the discretion or power.2*

It is clear that a religious advisor who performs teacher-like functions will be
viewed as being in a fiduciary relationship with his or her students. As stated in
R. v. Kelly “[t]here are two classes of people outside the family with whom
young children will almost inevitably have contact as they grow up. These are
clergymen and teachers. Society generally and parents particulary must have
confidence that these people are worthy of the trust that is placed in them. They
are essential to the very foundation of our society. They are almost as important
as the parents in the formation of young lives...Clergyman and teachers must
act with the utmost good faith. When they do not, they must pay the price—not
only to be deterred themselves, but so that others in positions of trust will also
be deterred”.25 It is also clear that a religious advisor who provides therapy or
counselling to individual parishioners will be viewed as being in a fiduciary
relationship with those parishioners.26 The full extent of the fiduciary relation-
ship which will be held to exist between a religious organization and/or advisor
and their parishioners generally is not yet clear.

In a recent decision of the Ontario Court of Justice (General Division), the
Court held that a mother who failed to take steps to remove her child and thus
prevent sexual abuse by the child’s stepfather, had breached her fiduciary duty
to the child.?? In addition, the Supreme Court of Canada has held that the
standard of care to be exercised by school authorities in providing for the
supervision and protection of students for whom they are responsible is that of
the careful or prudent parent.28 Arguably, the same standard will extend to
other institutions performing the same school-like/fiduciary functions (Sun-
day-schools, daycare, etc.). As a result of these two decisions, a religious
organization may be under a legal duty to take reasonable steps to protect those
parishioners with whom it is in a fiduciary relationship from harm from sources
that it actually knows about or foresees or ought reasonably to have known
about or foreseen. It is likely that the religious organization will itself be in a
fiduciary relationship with the parishioner whenever such a relationship exists
between its employee/member and the parishioner.

V. Consequences of Breach

If the court finds that the religious organization owes a duty of care or fiduciary
duty to the claimant in the circumstances, that it has breached that duty and that
the claimant has suffered damages as a result of that breach, then the claimant
will be entitled to either recover the full amount of the judgment from the
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religious organization or that portion of the judgment which has been attributed
to the religious organization.

Assuming that a claimant’s damages are assessed at $100,000, if a religious
organization is found to be jointly liable with its employee for the damage
caused to the claimant as a result of the assault (and thus it is considered to be
a “joint concurrent tortfeasor”) then, even though the religious organization
may have only been five per cent at fault, the claimant may recover the full
$100,000 from the religious organization and leave the religious organization
with the burden of recovering from its employee the $95,000 owed by the
employee.

On the other hand, if the religious organization is found to be a “several
concurrent tortfeasor”, then it is only responsible for paying the damages equal
to its apportioned liability (in this example $5,000).

Two or more tortfeasors are joint tortfeasors where one is the principal of, or
vicariously responsible for, the other or where a duty imposed jointly upon
them is not performed or where there is concerted action between them to a
common end.

Several or separate or independent tortfeasors are of two kinds: several tortfea-
sors whose acts combine to produce the same damage and several tortfeasors
whose acts cause different damage.

Concurrent tortfeasors are tortfeasors whose torts run together to produce the
same damage.29

Thus “joint concurrent tortfeasors” exist where the chain of causation leads to
the same damage and there is mental concurrence of the same act and “several
concurrent tortfeasors” exist where there is no mental concurrence but simply
a chain of causation which leads to the same damage.

Whether there is “mental concurrence” between the abuser and the religious
organization will depend on the facts of each particular case and may depend
on such things as the position in the religious organization held by the abuser
(the more senior the position the more likely the mental concurrence), the
degree of knowledge of the abuse that can be attributed to the religious organi-
zation, and whether the religious organization in any way condoned the abuse
or assisted the abuser in covering up the abuse.

Liability of Religious Organization to Employees

Example: A complaint of sexual abuse is made against an employee of a
religious organization. The employee is suspended and then
dismissed from his employment. No criminal or civil proceed-
ings have yet been commenced against the employee for the
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abuse. The employee starts a civil action against the religious
organization.

Problem: What obligations does the religious organization have to its
employees? When a complaint is made against an employee can
the religious organization suspend the employee pending inves-
tigation? Can the religious organization end his employment?
What if the employee had been offered a different job? What if
the employee had been found civilly or criminally liable for the
abuse?

Generally, the courts will not allow their process to be used for the enforcement
of a purely ecclesiastical decree or order. Some property or civil right of the
member must have been affected by the actions of the religious organization.30
Even then, the courts will usually not intervene to protect one group or another
when disputes arise in a voluntary association, but rather will set down rules by
which their relationship must be governed.3!

The courts will ensure that a religious organization’s internal disciplinary code
for dealing with breaches of church discipline is strictly complied with and that
it encompasses at least the basic requirements of natural justice. A failure to
give the member adequate notice, an opportunity to make representations, and
an unbiased tribunal, may result in judicial review of the procedure by the
courts.32

In cases involving religious advisors, the first issue to be determined is whether
the individual is an “employee” of the religious organization. A minister who is
retained by his congregation but receives salary and benefits from the parent
church may be an employee of the church and not of the congregation.33
Likewise, a religious organization which has control over a minister’s eligibil-
ity to earn his or her living as a minister within a church may be responsible for
any pecuniary loss to the minister if that eligibility is taken away. In such cases,
the property or civil rights nexus is obvious and the courts have intervened to
ensure that the religious organization has complied with its internal disciplin-
ary requirements and the principles of natural justice and that, within the
context of its particular religious doctrine, it had cause to dismiss the employee.

In other words, if the accused member is an employee of the religious organi-
zation, the religious organization will owe a duty to the employee not to
dismiss him or her from employment without just cause. If the religious
organization cannot establish that it had cause for the dismissal, it will owe the
employee damages for wrongful dismissal.

Religious organizations should ensure that they have an internal policy which
clearly prohibits any form of sexual abuse. The policy should not only set out
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what constitutes abusive behaviour but should specify that a breach of the
policy will be grounds for immediate dismissal.

1.  Dismissal for Cause

Generally, an employee is entitled to notice of termination of employment or
damages in lieu of notice unless the employer has dismissed the employee for
“just cause”.

“Just cause” will depend on the circumstances of each case. The fact that
criminal charges may have been dismissed against an employee will not neces-
sarily determine the issue of whether the employee has been wrongfully dis-
missed since the burden of proof in criminal cases is higher than in civil cases.
On the other hand, if the employee is convicted of the sexual assault, the
religious organization will probably be able to show cause for the dismissal and
in any event the employee is unlikely in these circumstances to commence or
continue with an action for wrongful dismissal.

While an employee can be quietly dismissed on *“reasonable notice” and a
religious organization might wish to proceed in this manner in order to avoid
any dispute as to whether it had “just cause” to dismiss the employee, the
religious organization should, at the same time, avoid any public perception
that it condones or is otherwise covering up the behaviour.

II.  Wrongful Dismissal

If the criminal charges are dismissed but the employee has nevertheless been
dismissed from employment, there is a chance that he or she will commence a
wrongful dismissal action against the religious organization for damages suf-
fered as a result of the dismissal. As stated above, the religious organization
will have to establish that it had cause for the dismissal and that it complied
strictly with its internal disciplinary procedures.

Alternatively, depending on the circumstances and the publicity surrounding
the dismissal, the employee may start an action for libel and slander against the
religious organization and others.

IIl. Constructive Dismissal

If the employee under suspicion is transferred to another position (for example
a position where there would be no contact with children), the religious organi-
zation may face a constructive dismissal action.

An employer will be found to have constructively dismissed the employee
where it has unilaterally changed a fundamental term (such as a change in
remuneration or job function) of the employee contract. Whether a constructive
dismissal has occurred is a question of fact and will depend on the terms of the
contract and the relationship between the parties. If the employee does not treat
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the contract as at an end within a reasonable time after the job transfer he or she
will be deemed to have condoned the change.

On the other hand, if the employee subsequently abuses another person, the
religious organization that has transferred the employee to another position is
at risk of being found to be in breach of its duty to warn or duty to supervise
properly. In such a case, the religious organization will be found to have known
of the propensity or potential for the employee of the organization to abuse a
victim.

As a result, when dealing with cases of suspected sexual abuse, it is not
recommended that the religious organization simply transfer its suspected
employee to another position.

Matters for Consideration by the Religious Organization

In anticipation of a possible complaint being made, religious organizations
should ensure that they have, at a minimum, considered and taken the following
protective measures:

1.  Insurance liability for institutional sexual abuse: Review policy to
ensure that there is adequate coverage (both defence and indemnity
coverage) in the event the religious organization is found liable.34
Consider general adequacy of insurance policies.

2. Corporate restructuring: Consider how religious organization’s assets
are being held. Consider corporate structure of religious organization.
Do the different levels of governance have different supervisory roles
and thus owe different duties? Are there ways to protect the church
assets through corporate restructuring, asset protection trusts, parallel
trusts? Will liability for actions of a member at one level of the
religious organization flow upwards? Are there ways of separating the
different levels of the religious organization more effectively?

What is the effect of the Statute of Elizabeth35 and other fraudulent
conveyance legislation on the proposed transfer of assets?

3. Examine guidelines relating to confidentiality of religious communica-
tions: Examine internal doctrine of religious organization with respect
to confidentiality of religious communications. Clearly communicate
position of religious organization to members. Set out clear guidelines
on how to deal with requests (including subpoenas to seize documents)
to breach that confidentiality. Ensure that members are aware of statu-
tory reporting requirements.

4. Examine rules of ethical conduct or internal doctrine: Ensure that
there are clear guidelines setting out religious organization’s intoler-
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ance of sexual or other abuse of parishioners by religious
organization’s members/employees.

5. Examine hiring practices: Review internal policies regarding keeping
personnel files, investigations prior to hiring, checking of references,
transfers to other parishes and so on.

6.  Establish procedures for dealing with situations where an internal
complaint has been made against a employee, when an employee is
criminally charged and when a civil action is commenced: Consider
such questions as whether reports should be kept (privilege issues),
how to fulfil possible duty to warn, how to deal with the media to
minimize loss of reputation of religious organization and whether
religious organization should have legal counsel separate from that of
accused employee (because of conflict and privilege problems).

7.  Review internal disciplinary procedures: Ensure that they meet the
basic requirements of natural justice.
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