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Introduction
In its recent decision in Everywoman 's Health Centre Society v. Minister
of National Revenue the Federal Court of Appeal decided that a free-stand­
ing abortion clinic can qualify as a registered charity under the Income Tax
Act.) To the layperson this might seem remarkable given the still controver­
sial nature of the subject matter, and to the lawyer it might appear to herald
a change in the attitude of a Court that in recent years has taken a hard line
on purposes that stray into the political arena. 2 Yet the decision, while
noteworthy in some respects, is not as significant as it might seem. The
Court reached its conclusion through a straightforward application of long­
established jurisprudence on the charitable nature of the provision of med­
ical services, and the political purposes doctrine was clearly inapplicable in
the circumstances of the case. The decision is nonetheless of some interest
for what it has to say about the links between charity, public policy and
political controversy. Each of these issues will be addressed in this com­
ment, following a review of the case.

Everywoman's Health Centre Society v. M.N.R.
The Everywoman' s Health Centre Society was incorporated in 1988 as a
nonprofit organization with two stated purposes:3

(1) to provide necessary medical services for women for the benefit of the
community as a whole; and

(2) to carryon educational activities incidental to the above.

From its inception the Society has operated a free-standing abortion clinic for
women in the first trimester of pregnancy. Abortions are performed by three
doctors, one the clinic's medical director, none of whom works full time at the
clinic. The clinic also provides pre- and post-abortion counselling as well as
pregnancy testing and contraception advice. The provincial Medical Services
Plan covers the physician's fee and the costs of necessary testing but does not
provide any other financial support; the clinic therefore relies on user fees and
on contributions from supporters for its general running expenses and for
specialized services such as counselling. User fees are waived for women who
cannot afford them, an option apparently taken up by about 15 per cent of the
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clients and one which must obviously have increased the clinic's reliance on
its supporters' generosity.

According to a report by an officer of Revenue Canada,4 the clinic was not able
to meet the demands on it for abortions at least in part because some Vancouver
hospitals have placed a cap on the number of abortions they will perform; by
the fact that at least five rural British Columbia hospitals do not provide
abortion services; and by women coming to the clinic from the Yukon and
Alberta, where abortion services were difficult to obtain. Both the 1989 report
prepared for Revenue Canada and the Federal Court of Appeal decision
stressed the fact that the clinic met a need and did so in exemplary fashion.s

On incorporation the Society applied for registered charity status but following
a departmental investigation registration was refused. 6 The Federal Court of
Appeal, in a judgment written by Decary l.A. and concurred in by Pratte l.A.
and Desjardins l.A., allowed the Society's appeal. The Court's reasons can be
divided into two parts: it first reviewed the cases relating to whether or not the
provision of medical care was charitable and, having decided that such provi­
sion has generally (though not always) been so viewed, dealt with Ministry's
arguments as to why this particular form of medical care should not be accorded
that status.

Decary l.A. began his consideration of the threshold issue of whether the
Society's purpose came within the fourth head of charity-"other purposes
beneficial to the community"-with the now familiar review of the principles
adopted by the Federal Court of Appeal in Native Communications Society of
B.C. v. M.N.R. 7, i.e., to be "beneficial to the community" in the sense that legal
charity knows that term, a purpose must come within the "spirit and intend­
ment", although not within the letter, of the Statute of Charitable Uses. 8 He
then quoted at length from one of the leading English cases, In Re Resch's Will
Trusts,9 which he said stood "beyond question" for the proposition that "pri­
vate, fee-charging hospitals prima facie qualify as charities at common law on
the basis that 'the provision of medical care for the sick' is accepted as
conferring a public benefit".l0 He attached no particular meaning in this case
to the phrase "for the sick", which he said should "not be taken too literally"
and thereby give rise to arguments about "whether or not ... [a] health condition
can be properly characterized as a sickness". Rather, he held that in Canada the
better phrase was provision of "health care" and there was no doubt that
"abortion, when performed by a physician, constitutes some form of health
care".]] This conclusion was bolstered by other facts, notably that "abortions
are performed in some public hospitals which qualify as charitable organiza­
tions, that the Province of British Columbia funds abortion as an insured
medical benefit under the Medical Services Plan, and that the funding of
abortion is not prohibited by the Canada Health Act".12
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Having fitted the clinic's case into the existing doctrine, Decary l.A. consid­
ered why the government sought to make an exception of it. The Minister had
argued that "absent clear statements of public policy and absent public consen­
sus on the abortion issue, it cannot be said that the activities are beneficial to
the community in a way the law regards as charitable".13 While the Minister
apparently conceded the obvious point that there were now no criminal or civil
law impediments to abortion,14 he argued that "it cannot be concluded that first
trimester abortion by choice of the patient, while clearly legal, reflects public
policy on abortion" .15 While this argument is a little difficult to grasp, Decary
l.A., correctly I think, summarized it thus: "The Minister's contention is that
there can be no benefit for the public, and therefore no charity, where, all other
conditions being fulfilled, the object of the charity is controversial" .16

This argument received short shrift. While the Court acknowledged that it is
possible for a charitable purpose to be held to be contrary to public policy, for
that to happen "there must be a definite and somehow officially declared and
implemented policy". Here there is no public policy against abortion; all the
evidence, in fact, shows that "the performance of abortions at these clinics does
not offend any public policy". In any event "[i]t would impose an unbearable
burden on those who apply for charity registration to require that there be a
clear public policy approving of their activities".J7 Decary l.A. also found no
support in law for the implicit suggestion that there must be some kind of
"public consensus" about a purpose before it can be considered charitable.
Finally, he rejected the Crown's attempts to invoke recent cases in which the
Federal Court of Appeal had refused registration on the basis of the political
purposes doctrine, for here the purpose was "dispensation of health care to
women who want or need an abortion", not "alteration of the law with respect
to abortion" or "promoting the pro-choice view."18 He concluded by again
drawing a distinction between a controversial political question and the clinic's
activities: "The controversy that surrounds abortion should not deter us from
seeking the true purpose of the clinic, which is to benefit women receiving a
legally recognized health care service in a legally constituted clinic".19

Purpose Beneficial to the Community: The Provision of Medical
Services
There can be no question that on the threshold issue of whether the Society's
purposes are prima facie charitable the Court's decision is the correct one.
Whether derived directly or by analogy from the references in the Statute of
Charitable Uses to "the relief of.. .impotent. ..people" and the "the maintenance
of sick and maimed soldiers and mariners" ,20 or w he ther "mo re
broadly...derived from the conception of benefit to the community",21 trusts
for the provision of medical services, those which "promote health and medi­
cine",22 have long been considered generally charitable. Within this general
category under the fourth head of charity there are a large number of English,
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Canadian, and Commonwealth cases which have held gifts to hospitals to be
charitable.23 There are few explicit judicial statements about why this is so,
presumably because they would be otiose. It should be noted that while most
of these cases deal with what might be termed "general hospitals", some
involve smaller, specialized facilities or specific forms of medical care or
research.24 In these circumstances it was very easy for Decary J.A. to find the
purpose of operating a medical clinic to be prima facie a charitable one.

This is not to say that any and all "clinics" are necessarily considered to be
devoted to charitable purposes. In the first place the definitions noted above
clearly imply that the services provided be accepted as medically useful. In fact
the courts have tended to be liberal in the past on this threshold issue,
validating, inter alia, gifts for "the purchase of radium which I believe human­
ity is in great need of today",25 and for "the furtherance of psychological
healing in accordance with the teaching of Jesus Christ".26 Despite this, and
also despite the fact that the task of deciding this question is probably made
much easier by Canada's publicly funded health system, it would presumably
be open to a court in an unusual case to hear medical evidence on this point.
Given the legality of abortion and the fact that those performed in hospitals are
generally publicly funded,27 this threshold issue of medical acceptability is
surely not raised in this case.

If abortions are indeed an aspect of health care, there are no other impediments to
the Everywoman's Health Society Centre being registered as a charity. In partic­
ular, the fact that the clinic charges fees for its services does not of itself detract
from its charitable nature. In the leading English case, Re Resch, Lord Wilberforce
acknowledged that "there may be certain hospitals ... which are not charitable
institutions". There were two "disqualifying indicia": either "the hospital is carried
on commercially, i.e., with a view to making profits for private individuals", or
"the benefits it provides are not for the public, or a sufficiently large class of the
public".28 This appears to establish only two further criteria (in addition to that
already discussed of not advancing health) that will render an otherwise charitable
hospital non-charitable-exclusivity and profitability. Charging fees to some, or
indeed most, users is not a "disqualifying indicium" because, as stated by Upjohn
L.J. in Re Smith, the hospital's funds are still "exclusively applied to the relief of
the sick".29 Canadian courts have taken the same position as the English ones on
this issue,3o and thus the clinic in Everywoman 's Health Centre Society was not a
rare example of a non-charitable facility dispensing medical care. While it charged
fees, it was not run for commercial profit, and the second of the two "disqualifying
indicia"-exclusivity-was not relevant for there were no restrictions other than
medical ones on who could avail themselves of the service. The Court had no
option but to find the clinic's purpose to be charitable.
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Abortion Services and Public Policy
I turn now to the second issue raised in the case, that of whether or not the
provision of abortion services through a free-standing clinic contravenes public
policy. It is trite law that a trust, charitable or otherwise, which pursues ends
considered to be illegal or contrary to public policy will not be enforced by the
courts.31 Yet this doctrine has a very limited application in trusts law gener­
ally,32 and is even more circumscribed in the area of charitable purpose trusts,
for it is difficult to imagine that the illegal or undesirable purpose would qualify
generally as charitable given the threshold requirement of public benefit.33

Although it is not true as a statement of doctrine, it is probably accurate to say
that as a practical matter charities law largely deals with the "public policy"
issue through the public benefit and political purposes doctrines.34

The examples offered in cases of charitable purpose that would contravene
public policy are usually of the absurd variety. Typical is the statement by
Harman L.J. in Re Pinion35 that a "school for prostitutes or pickpockets", while
apparently educational, would be considered contrary to public policyP6 It is
true that the public policy doctrine has a larger role to play in the field of
conditions attaching to otherwise valid charitable purposes; indeed the doctrine
that these must not be contrary to public policy has received new life since the
Ontario Court of Appeal's decision in Re Canada Trust Co. and Ontario
Human Rights Commission, which struck down conditions attached to an
educational trust which mandated racial and gender discrimination.3? But the
conditions problem is obviously not raised in this case.

All of this helps to account for Decary J.A. 's difficulties when confronted with
an argument that, while the Society's purposes were legal and apparently
charitable, they were somehow contrary to public policy because they were
controversial. The difficulty in responding to this argument is precisely that it
is so totally without foundation in law. Decary J.A. was driven to say so, noting
at one point that there was "no support for such an approach in the case law",
and at another that "counsel for the respondent was unable to direct the Court
to any supporting authority".38 In the end he was left simply asserting, cor­
rectly, that in order for a purpose to be contrary to public policy, there "must
be a definite and somehow officially declared and implemented policy" against
the activity, and this could hardly be the case when it was legal and publicly­
funded. 39 The Minister's argument in the principal case did indeed amount to
a suggestion that controversy should be a disabling factor, and the Court would
have had to make a major change in the law to give effect to it.

While the case law provided no support for the Minister's position, one
previous case supported that of the Society and was apparently "relied heavily
on" by the Society in argument.40 Auckland Medical Aid Trust v. Commis­
sioner of Inland Revenue41 involved a New Zealand trust whose general stated
purposes were to "establish and maintain a comprehensive health and welfare
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service related to the human reproductive process ... [and] to establish, provide
and maintain hospitals and clinics .. , [and] to educate the public in the facts of
human reproduction and the human reproductive process" .42 In fact during the
period in issue in the case, the 1975 and 1976 tax years, the trust's principal
activity was the provision of what was effectively an "abortion on demand"
service for women in the first trimester at a time when the availability of
abortions was formally restricted. This created a storm of controversy, but the
Trust was able to continue because the law on abortion was "undefined and
lacking in certainty".43 The government offered a number of arguments as to
why the Trust was not charitable, including one that the abortion services
provided "had created so much public controversy and the degree of it was
harmful to the community". Put another way, the Trust "had not discharged
the onus of proving that their activities had been beneficial and that they had
not been harmful [to the public]."44

Chilwell J. decisively rejected this argument. He reviewed the findings of a
1977 Royal Commission, which concluded, inter alia, that "[t]he vagueness of
the law on abortion has been exploited to the fullest extent" by the Trust. But,
according to Chilwell J., "the Royal Commission stopped short of finding
unlawful conduct", and its reporto"contained no express findings of illegal­
ity".45 He also noted that an attempted prosecution of its chief medical officer
had resulted in an acquittal. 46 The problem therefore was that the government's
argument was not that the trustees had acted illegally, but that their activities
were "harmful ... because they created public controversy and because they
took advantage of an uncertain law". But, Chilwell J. stated, "there are no
degrees of legality known to our law", the trustee's activities were "either
illegal or ... not".47

As to whether the controversial aspect of the abortion debate should make the
Trust's activities harmful, or at least not beneficial, to the public, Chilwell J.
argued that historically "the law of charities is strewn with the great controver­
sies of the past",4k and he offered an impassioned plea for the values inherent
in public debate. Decided cases on what is charitable demonstrated "that the
advocates of causes involving intense moral issues ought not per se to be
considered to be acting in a manner harmful to the public". He saw value in
having public debate about divisive social issues, and thought that "when the
Courts take sides [by finding some purpose not to be charitable] injustice may
be the result". Chilwell J. had no doubt that "[t]he controversy which has raged
over the abortion and related issues in this country during periods relevant to
this case was not in my judgment harmful to the public viewed objectively."49

Chilwell J.'s views are provocative because they seem to suggest dissatisfac­
tion with the political purposes doctrine. He probably did not mean to go so
far, and certainly on the facts that issue was not raised because the activities
complained of did not involve direct campaigning for legislative action. For
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our purposes the point is that even where the law was unclear, and one could
argue that the Trust was effectively engaging in a political purpose by testing
the limits of the law, its activities were not considered to be contrary to public
policy. The position of the Society is far stronger, for in Canada the law clearly
permits the activities at issue here.

In the Everywoman 's Health Centre Society case Decary 1.A. said that Auck­
land Medical Aid Trust was "helpful" but not of much importance, and he dealt
with it in one short paragraph.50 Yet the principle underlying this part of the
decision in Auckland Medical Aid Trust may be more significant than Decary
J.A. was prepared to concede. Chilwell 1. expressed a general sentiment that
is not only correct in law but desirable in theory. Charities law has never
required a "public consensus" approving of a purpose before it can be consid­
ered charitable in the legal sense. The simple example of trusts for the
advancement of religion, which are invariably considered charitable, suffices
to make the point. Given that, with a few minor apparent exceptions,5l all
religions will qualify, for "as between different religions, the law stands
neutral",52 it is hardly likely that one could get a public consensus on the value
of each variety of belief. It may be that there would be such a consensus on the
value of religion per se, that society agrees with the law that "any religion is
at least likely to be better than none"53 but the analogy there is with the
equivalent public consensus on the value of health care generally, not with
abortion in particular. Decary 1.A. did state at one point that "[c]harity and
public opinion do not always go hand in hand",54 and he might have developed
the argument, given the Minister's apparent desire to make popularity a
prerequisite for charitability. Nonetheless, the Federal Court of Appeal was
right to reject the Minister's attempt. It was right in law, and, it is submitted,
right as a matter of good policy.

I am not suggesting that decisions on what constitutes a sufficient public
benefit should be left to the personal whims of the judiciary without reference
to prevailing social values, for the law of charity is built on a legal, not a popular
or transitory, conception of public benefit. It may indeed be that a thorough­
going reform of charities law is required and some purposes traditionally
considered charitable should be eliminated from the doctrine. Rather I am
arguing that, given the current state of the doctrine, to require purposes
otherwise charitable to necessarily be popular purposes would impoverish the
law governing the charitable sector and impair unreasonably the activities of
its practitioners.55

Postscript: Provincial Differences in What is Charitable
One final point is worth making. Everywoman 's Health Centre Society raises
the possibility of a particular purpose-providing one special medical service
in a free-standing clinic-being charitable in the context of the Income Tax Act
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in some provinces and not in others.56 This is possible for one of two reasons.
First, it may be that the Federal Court will take a different view of a situation
where the provincial health insurance plan does not provide any funding for
abortions carried out in free-standing clinics. At the moment there is no
uniformity on funding for abortion services. While all provinces but one, and
the territories, provide funding under health insurance plans for hospital
abortions carried out in the province or territory,57 the tendency is not to fund
those carried out in clinics.58 The fact that British Columbia does so was
obviously relevant to the decision in this case, and it is possible that a future
decision would put greater weight on this one factor either in deciding whether
the service came under the rubric of "provision of medical care" or in dealing
with a public policy argument. That is, it could be argued that in a socialized
medical system only medical services that are publicly funded should qualify
as charitable, or that even though services are prima facie charitable the lack
of funding is an indication of their being contrary to public policy. This is a
plausible though unlikely argument, particularly if abortion continues to be
legal in its current guise.59

The other route to a differential provincial approach to this question is that
currently being pursued by the Nova Scotia Government. In 1989 Nova Scotia
passed the Medical Services Act,60 the essential point of which was "to keep
free-standing abortion clinics ... out of Nova Scotia".61 It made the operation
of a free-standing abortion clinic in the Province an offence. When charges
were laid under this Act, however, it was declared unconstitutional as being in
pith and substance legislation related to criminal law and therefore within the
Federal Government's jurisdiction. The Province, which lost at trial and on
appeal,62 has received leave to appeal the issue to the Supreme Court of
Canada. It is unlikely to be successful there, but if it were, or if Nova Scotia
or another like-minded province were able to find some other way of achieving
this purpose, the consequence for charities law would be that an activity-per­
forming abortions in free-standing clinics-could be charitable for income tax
purposes in one province and not only non-charitable but illegal in another!
While provincial differences in what should be considered charitable are
generally not a great problem,63 a distinction of this magnitude would be of
some concern, particularly for donors to the charitable purposes affected.
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abortions in clinics; only Quebec provides full funding. In the other provinces and
territories there are no clinics.

59. Of course if it were used successfully it would add an ironic touch to the decision in
Everywoman's Health Centre Society, for the British Columbia government attempted in
1988 to cut off all funding of abortion services. It was prevented from doing so because
in making the decision it acted ultra vires. See Re British Columbia Civil Liberties
Association and Attorney-General for British Columbia (1988), 49 D.L.R. (4th) 493.

60. S.N.S. 1989, c. 9.

61. R. v. Morgentaler (1990),99 N.S.R. (2d) 293, at p. 302, per Kennedy Prov.Ct. J.

62. R. v. Morgentaler (1991).83 D.L.R. (4th) 8 (N.S.C.A.).

63. SeeRe Laidlaw, supra, footnote 56, for the definition of charity in Ontario. This, however,
is unlikely to have anything like the impact in practice that is does in theory.

14


